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STATEMENT OF THE CASE. 


Under the rules of this Honorable Appellate Court, 
no “Statement of the Case” is ordinarily required in 
the appellees’ brief. Exception, however, is made 
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where such likewise particularly required statement in 
the appellant’s brief, “is controverted” by the appellees. 
(Rule 24, par. 3.) 

Appellees seriously controvert the statement or “ab- 
stract of the case” as set forth in. appellant’s brief in 
this cause, in that, in certain particulars, it is neither 
accurate nor complete; and also in that it states cer- 
tain facts, and certain conclusions or inferences on 
what the record on this appeal shows or fails to show, 
which are not supported by that record. 

It seems to appellees, that were they to here spe- 
cifically and in detail set out these points of con- 
troversy, they would be imposing an undue burden 
on the court, by setting forth at some necessarily con- 
siderable length, what later must be repeated, and 
what, also under the rules, must be clearly stated and 
discussed in the argument in this brief. In that argu- 
ment, appellees will clearly point out and show the 
inaccuracies and imperfections of appellant’s ‘abstract 
Otte: cise.” 

Appellees, therefore, respectfully request this Hon- 
orable Court’s consideration of this general objec- 
tion, with the assurance that the specific and detailed 
grounds thereof, will be fully presented and shown 
later in the course of appellees’ argument in this brief. 

Appellant’s assignment of errors, and also the argu- 
ments and contentions presented by appellant’s brief, 
naturally divide themselves into three separate sub- 
divisions or classes: 1. Questions going to the juris- 
diction of the District Court; 2. Questions which go 
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to the case as a whole; and 3. Questions on the merits 
or facts in the case. 

Appellees’ argument will consider and discuss such 
questions accordingly, and in that order. 


BRIEF OF APPELLEES’ ARGUMENT. 


FIRST POINT. 


The District Court Had and Properly Assumed 
Original Jurisdiction of This Suit, as It Is a Suit 
in Equity Between Citizens of Different States 
of the United States, and in Which the Matter 
in Controversy Exceeds, Exclusive of Interest 
and Costs, the Sum or Value of Three Thou- 
sand Dollars, and Such Jurisdiction Continued 
Unimpaired, and Was Lawfully Continued to 
Be Exercised by the Said Court Throughout the 
Entire Proceedings in the Suit. 


i. 


STATEMENT OF APPELLANT’S CLAIMED JURISDICTIONAL 
QUESTION. 


The Honorable District Court’s jurisdiction was in- 
voked by complainant, solely on the ground—as prop- 
erly and specifically alleged in the bill—of the diversity 
in the citizenship of the parties to a suit in equity, in 
which the sum or value of the matter actually in con- 
troversy exceeded three thousand dollars. Such juris- 
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diction is, therefore, dependent upon these two juris- 
dictional elements in the suit. 

It has not be questioned, and, in fact, it is conceded 
by all the parties to this suit, and is also established 
by the evidence, that the matter in controversy herein 
exceeds the necessary jurisdictional sum or value of 
three thousand dollars, as prescribed and limited by 
aie s|mdicial Code.- 

Appellant, however, questions and attacks on this 
appeal, for the first time, the District Court’s juris- 
diction in this suit, because—as appellant asserts in its 
“Assignment of Errors”—of the insufficiency of evi- 
dence to show diversity of citizenship of the parties 
hereto. 


Appellant’s contention in this particular, is set forth 
in its assignment of errors in the following language: 

“65. The court erred in not finding and decreeing 
that it had no jurisdiction of this action or of the sub- 
ject matter thereof, and in not ordering and decreeing 
a dismissal of the bill of complaint herein, on the 
ground and for the reason that the evidence was in- 
sufficient to show that the cause of action was one 
between citizens of different states of the United 
States. 


The only other assigned errors which at all involve 
this question of jurisdiction, are numbered 63 and 
64. These are of practically the same purport and 
effect—the one being but a negative of the other— 
that the District Court “had no jurisdiction,” and 
accordingly should have dismissed the bill. But no 
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cause or reason is assigned in support of this general 
statement against jurisdiction. That these particularly 
assigned errors are, however, based on the same claim 
as is set forth in assigned Error No. 65, quoted supra, 
is clearly evidenced by appellant’s “Abstract of the 
Case,” wherein appellant asserts, as the only ground 
for its claim against jurisdiction, the insufficiency of 
evidence to show diversity of citizenship between the 
parties. In fact, there can not possibly be any other 
claim against jurisdiction in this suit, than want of 
diversity of citizenship. 

It should be particularly noticed that appellant thus 
clearly distinguishes between any possible failure of 
the bill to plead the essential jurisdictional facts (which 
is not claimed by appellant), and the asserted deficiency 
of proof on that subject, in the evidence. This dis- 
tinction is of vital importance in determining the prin- 
ciples and rules of law applicable to the actual ques- 
tion presented on this appeal; and also in construing 
and determining the applicability. of any decisions, 
which may be cited as authorities on the general ques- 
tion of jurisdiction. 

Appellant concedes, as it has not questioned the 
propriety and legality of its having been done, that, 
because of these properly alleged jurisdictional facts, 
the District Court, immediately upon the filing of the 
bill, had plenary jurisdiction over the cause, and law- 
fully assumed the same; and that, at least up to the 
entry of the interlocutory decree, the court properly 
continued to exercise such jurisdiction. 
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This is certainly made clear by appellant’s assign- 
ment of errors, in which the only specific error against 
the District Court’s exercise of jurisdiction is limited 
to the court’s not having ordered a dismissal of the 
bill herein on the ground that “the evidence was im- 
sufficient to show that the cause of action was one be- 
tween citizens of different states.” (Error No. 65, 
cited supra.) A condition which, even if true, could 
have arisen only after the hearing in the cause had 
proceeded and had been completely finished. 

In passing, it may properly be called to the atten- 
tion of this Honorable Court, that at no time did 
either of the defendants raise any issue, or present 
any question, in the District Court, on the bill’s spe- 
cifically alleged diversity in the citizenship of the 
parties to the suit; or on the likewise alleged resultant 
jurisdiction of the District Court; nor did either of 
the defendants ever make any motion whatsoever to 
dismiss the bill because such diversity in citizenship 
did not actually exist; or for the District Court’s want 
or failure of jurisdiction from any cause whatsoever. 
Both these questions, of diversity of citizenship - and 
of failure of jurisdiction, are raised for the first time 
in this suit, on this appeal. 


Diversity in the citizenship of the parties being the 
only questioned essential element of jurisdiction, the 
questions naturally arise: 


1. How such element should appear in the suit, to 
justify the court’s not only having assumed to take 
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jurisdiction of the suit at its commencement; but also 
having continued to exercise such jurisdiction to the 
suit’s final termination? 


2. How any issue as to such diversity of citizen- 
ship should and must have been raised and presented? 
And 


3. On which of the parties rested the burden of 
proof in connection with such an issue, even if and 
when it has been properly raised and presented? 


Appellees’ contentions on these several points will 
be fully presented later in this brief; but their answers 
to these several questions may be generally stated as 


follows: 


1. The allegations of the bill which properly show 
diversity in the citizenship of the parties to the suit, 
were and are prima facie to be taken as true; and were 
sufficient not only to confer, but also to continue juris- 
diction until the contrary of such allegations was prop- 
erly and lawfully affirmatively proved and established 
to be the fact, and that the court was thus without 
lawful cognizance of the suit. 


2. An issue of jurisdiction should, and, if at all, 
must have been raised by the answer to the bill. And 
such answer should have contained a specific denial 
of the bill’s alleged jurisdictional facts, upon which 
complainant relied to sustain the District Court’s juris- 
diction. And if such alleged jurisdictional facts were 
not thus specifically denied by the answer, they shall 
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be deemed to be confessed by defendants; and shall 
be taken and considered as true for all the purposes 
of the suit; 


3. The diversity in the citizenship of the parties 
having been properly alleged and shown by the bill, 
and even if any issue thereon had been properly raised 
by the answer, the burden was on defendants to defeat 
the resultant jurisdiction, by showing and establishing, 
through sufficient legal proofs, that such allegations of 
the bill were untrue. 


II. 


THe PrRopERLY ALLEGED DIVERSITY IN THE CITIZEN- 
SHIP OF THE ParTIEs TO THIs SuIT, Was Not AT 
IssUE IN THE District CourRT AND, IN FACT, 
DEFENDANTS CONCEDED SucH DIVERSITY TO 
Exist. Nor Was THE District Court’s JurRIs- 
DICTION OF THIs SUIT AT ISSUE, OR EVER OR AT 
ALL QUESTIONED IN THAT Court. 


A. 


The Pleadings Present No Issue as to the Bill’s Prop- 
erly Alleged Diversity of Citizenship of the Par- 
ties: Nor as to the Likeunse Properly Alleged Jur- 
isdiction of the District Court. 


Before entering upon any consideration of the plead- 
ings in this suit, it is pertinent to briefly refer to the 
Supreme Court rules regulating the practice in suits 
in equity, in so far as such rules prescribe the neces- 
sity and the form of pleading jurisdictional facts; and 
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likewise how any issue thereon shall and must be 
raised and presented. 


The essential jurisdictional allegations for the bill 
of complaint are prescribed by Equity Rule 25, which, 
in part, provides as follows: 

“RULE 25. Hereafter it shall be sufficient that 
a bill in equity shall contain, in addition to the 
usual caption: 

“First, the full name, when known, of each 
plaintiff and defendant, and the citizenship and 
residence of each party. * * * 

“Second, a short and plain statement of the 
grounds upon which the court’s jurisdiction 
depends.” 


The necessary form and contents of the answer to 
the bill of complaint is prescribed by Equity Rule 30, 
which provides, in part, as follows: 

“RuLe 30. The defendant in his answer shall 
in short and simple terms set out his defense to 
each claim asserted by the bill omitting any mere 
statement of evidence and avoiding any general 
denial of the averments of the bill, but specifically 
admitting or denying or explaining the facts upon 
which the plaintiff relies, unless the defendant is 
without knowledge, in which case he shall so state, 
such statement operating as a denial. Averments 
other than of value or amount of damage, if not 
denied, shall be deemed confessed” etc. 


We pass now to the pertinent allegations and state- 
ments of the bill, and of the answer in this suit; and 


to their consideration in the light of the equity rules 
just cited. 

The introductory part of the bill of complaint in this 
suit sets forth that“Wiliiam H. Cochran, a citizen of 
the state of New York, brings this his bill of complaint 
against” the named defendants who are citizens of the 
state of California, and resident within the District 
Court’s jurisdiction. 


The bill then alleges as follows: 

“First. Jurisdiction of this case arises, and 1s given 
to this Honorable Court, by reason of the diversity of 
the citizenship of the parties hereto. Complainant is 


now, and always has been a citizen of the state of 
New York. 

“Complainant’s hereinafter particularly mentioned 
and described assignor, Pacific Crude Oil Company, is 
a corporation formed, organized and existing under 
and by virtue of the laws of the state of Delaware, 
and is also a citizen of the said state of Delaware.” 


These allegations are supplemented by further alle- 
gations in the same paragraph “First” of the bill, that 
both defendants are citizens of the state of California, 
and residents within the District Court’s jurisdiction; 
and that the amount in controversy exceeds the sum 
or value of three thousand dollars. 


The joint and several answer of the two defendants, 
to this bill of complaint, says, inter alia, as follows: 
ol heed 

“Defendants have no knowledge or information suffi- 
cient to enable them to form a belief as to the truth 
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of the allegation in paragraph ‘First’ of complainant’s 
bill, that complainant is now and always has been a 
citizen of the state of New York, and basing their 
denial upon that ground, deny that complainant is now, 
or always, or at any time has been, a citizen of the 
state of New York. 

“Otherwise than as herein set forth, defendants 
admit every allegation of paragraph ‘First’ of said 
bill.” 


It surely is apparent that the sole issue thus raised 
by this portion of the answer, is whether or not the 
complainant was a citigen of the state of New York 
atethertime of the filine oi his bill in this suit. and 
also further that, aside from that issue, defendants 
admitted each and every other of the above quoted 
allegations of the bill to be true, both in fact and in 
law. 


What did defendants thus admit? 


Equity Rule 25 requires simply “a short and plain 
statement of the grounds upon which the court’s juris- 
diction depends”; which with the other specified state- 
ments (not jurisdictional) “shall be sufficient” for a 
proper bill. 

This requirement of the rule was fully met by 
the allegation in the bill, that “jurisdiction of this case 
arises * * * by reason of the diversity of the cit- 
izenship of the parties.” 

This bill, however, also went much further than 
merely alleging that jurisdiction thus “arises,” for it 
further also specifically alleges that “jurisdiction 
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* * * ds given” by reason of the properly and 
sufficiently well alleged diversity of citizenship. 

Defendants’ answer presents no denial of either of 
these particular allegations of the bill; or even a denial 
that such diversity in citizenship actually existed. 

Defendant’s only denial is limited to the allegation 
of complainant’s citizenship in the state of New York. 
While their admissions unquestionably admit the truth 
of every other allegation of this paragraph “First” of 
the bill. 

If defendants had actually and in good faith intended 
to raise and present any issue as to jurisdiction, can 
it be questioned but that they should have denied such 
alleged diversity in citizenship, and also that the 
alleged jurisdiction in fact existed? And also have 
further denied that the alleged jurisdiction was “given” 
to the District Court by reason of such alleged citizen- 
ship? 

These just quoted allegations of the bill certainly 
required some answer. And, if not denied, their truth 
is deemed to be confessed by defendants, under the 
provisions of Equity Rule 30. Defendants’ answer 
certainly presents no denial of either of the allega- 
tions. These allegations must, therefore, either be 
included within the allegations of the bill which are 
formally admitted by the answer to be true: or being 
unanswered and not dened, must be deemed to be 
true. 

In either event, the result is the same, to-wit, that 
the answer raised no issue either as to the bill’s prop- 
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erly alleged diversity of citizenship of the parties to 
the suit; or as to the likewise alleged jurisdiction of 
the District Court. These allegations of the bill, con- 
sequently, must be deemed to be true; and must be so 
acted upon for all the purposes of this suit. 


That a formal denial of the bill’s properly alleged 
jurisdictional facts was vitally essential to any attempt 
to impeach the court’s jurisdiction, was early laid down 
by the Supreme Court. Amongst these early decisions 
isi: 

Sheppard v. Graves, 14 How. 505, 515, 14 L. 
Ed. 518, 


in which the Supreme Court held: 

“Although in the courts of the United States 
it is necessary to set forth the grounds of their 
cognizance as courts of limited jurisdiction, yet, 
wherever jurisdiction shall be averred in the plead- 
ings, in conformity with the laws creating those 
courts, it must be taken prima facie as existing, 
and that it is incumbent on him who would wm- 
peach that jurisdiction for causes de hors the 
pleading to allege and prove such causes: that the 
necessity for the allegation and the burden of 
sustaining it by proof both rest upon the party 
taking the exception.” 


Nor is the doctrine as here presented, at all in 
conflict with the rule of law which prevents a court 
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from assuming jurisdiction on the mere consent of 
parties. For as was said by the Supreme Court in 
Denny v. Pironi and Saltri, 141 U. S. 121, 35 
L. Ed, 657% 6358; aitd 
Pittsburg, C &. St. L. R. Co.  Rambey ye? 
U, Sib22g2 20 dies. 


“While consent of parties cannot give the 
courts of the United States jurisdiction, they may 
aduut facts which show jurisdiction, and the 
courts may act judicially upon such admission.” 
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To Raise Any Issue of Jurisdiction, Defendants’ 
Answer Should Not Only Have Made Specific 
Denials of the Jurisdictional Averments of the 
Bill, but Also Should Have Affirmatively Alleged 
That Complainant Was a Citizen of the State 
of California. 


It has been already discussed and shown, supra, 
that, in order to raise any issue on the bill’s properly 
alleged jurisdiction of the District Court, it was essen- 
tial that defendants, by: their answer, should have 
made specific denials of the jurisdictional allegations 
of the bill. 

In addition to such jurisdictional denials, the answer 
also should have affirmatively alleged that complainant 
was, in fact, a citizen of the same state as were the 
defendant, to-wit, the state of California. 


‘ And appellees respectfully submit that it is only 
on such denials and such affirmative allegation, that 
an issue of jurisdiction could be raised. 

While the defendants deny—because of want of 
knowledge—that complainant is a citizen of the state 
of New York, such a denial is in no sense inconsistent 
with, or opposed to their admission of the District 
Court’s jurisdiction on the ground of the diversity 
of the citizenship of the parties. Such a limited and 
specific denial of complainant’s citizenship in New 
York, certainly can not be construed as a denial of 
the bill’s entirely distinct allegations of diversity of 
citizenship and of jurisdiction. Defendants do not 
allege or even suggest that complainant is a citizen 
of California. And it is citizenship in that state only 
— because of defendants’ citizenship therein — which 
could prevent the court’s exercise of jurisdiction in this 
suit. The particular state of complainant’s citizenship 
is, therefore, an immaterial question, so long as there 
is no claim of such citizenship in California. 

If defendants had really intended to raise the issue 
of jurisdiction, and to endeavor to defeat complainant’s 
properly alleged claim of jurisdiction, they should not 
only have denied the alleged diversity in citizenship, 
and that such jurisdiction existed and was “given’’ to 
the District Court, but also, instead of merely denying 
that complainant 1s a citizen of New York, should 
have affirmatively alleged such citizenship to be in 
Califorma. Such an affirmative allegation was essen- 
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tial to raise the issue of jurisdiction. The sole issue 
presented by the pleadings, is an tmmaterial one. 


This very same point was presented to the Circuit 
Court of appeals for the Seventh Circuit, and was 
thus passed upon and held, in 

Adams v. Shirk, 117 Fed. 801, 55 @) CA o 


In that case, there were proper averments in the 
complaint showing that the plaintiff was a citizen of 
Indiana, and the defendant a citizen of [lllinois. To 
this complaint, defendant filed his plea to the merits, 
and also his plea in abatement for want of jurisdiction 
on the ground that the plaintiff, Shirk, also was a 
citizen of Illinois. This issue, the citizenship of the 
plaintiff below, the defendant in error, Shirk, became 
one of the controverted questions on the trial. It was 
urged upon the appeal that the plaintiff below had the 
burden of showing that at the time of the commence- 
ment of the action he was a citizen of the state of In- 
diana. On this subject, the court says: 


“The question is not, as plaintiff in error con- 
tends, whether defendants in error have discharged 
the burden of proving that Elbert W. Shirk was a 
citizen of Indiana. ‘The proper allegation of juris- 
dictional facts, prima facie, was true. Simply to 
deny that Elbert W. Shirk was a citizen of Indiana 
would not show a want of jurisdiction. He may 
have been a citizen of some other state than IIlin- 
ois, whereof plaintiff in error was a citizen. That 
Elbert W. Shirk was a citizen of Illinois was a 
material and necessary allegation.” 
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A petition for a writ of certiorari to review this de- 
cision, was denied by the Supreme Court. 


Orie omose. co. Bd: 710, 


Moreover, the case was approvingly cited and fol- 
lowed by the Supreme Court, in 
Hunt v. New York Cotton Exchange, 205 U. S. 
See led O21. 


The same point was similarly passed upon by the 
Circuit Court of Appeals, for the Eighth Circuit, in 


Hill v. Walker, 167 Fed. 241, 92 C. C. A. 633. 


In that case, the complaint properly stated that the 
plaintiff was a citizen of the state of Illinois, and the 
defendant a corporation organized under tne laws of 
Missouri. The answer went to the merits of the con- 
troversy, and also contained a general denial which it 
was Claimed put in issue the citizenship of the plaintiff. 
The only testimony on this point was the plaintiffs’ 
statement that he resided in Vandalia, Illinois. 


In its opinion, at page 248, the Appellate Court says: 
“What the defendant is attempting to do is to 
challenge the jurisdiction of the court, and in order 
to do that he must not simply deny the citizenship 
as alleged in the complaint, but must allege affirma- 
tively facts showing that the plaintiff and defend- 
ant are citizens of the same state, or make such 
other averments as shall show directly that the 
cause is beyond the lawful cognizance of the 
court.” 


The opinion also approvingly cited and followed 
Adams v. Shirk, as cited supra, in this brief. 


The Supreme Court denied a petition for a writ of 
certiorari. 


214, S517, 82 ee idee. 


In Adams v. Shirk, the plea affirmatively and specifi- 
cally set up that the parties to the suit were citizens of 
the same state. And it was held this was “a material 
and necessary allegation” to a plea against jurisdiction. 


In Hill v. Walker, the answer simply denied the 
plaintiff’s citizenship as particularly alleged in the bill. 
And that is exactly the same and the only denial that 
is made by, the answer in this suit. The Appellate Court 
held in that case that such a denial was insufficient to 
raise any issue of jurisdiction, as the answer also “must 
allege affirmatively facts showing that the plaintiff and 
defendant are citizens of the same state.” 
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The Averments of the Bull of Complaint as to the Citi- 
zenship of the Respective Parties to the Suit, Are 
Prima Facie to Be Taken as True; and the Burden 
of Disproving Them Rests on the Defendants. 


Appellees further contend and respectfully submit 
that, in any event, the several allegations of the bill of 
complaint as to the citizenship of the respective parties 
to this suit, and by which allegations the diversity of the 
citizenship of the parties, and the jurisdiction of the 
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District Court is shown, were to be taken by the trial 
court as prima facie true; and that if defendants 
sought to question such alleged citizenship and the re- 
sultant jurisdiction, the burden was on them to have 
not only specifically denied, but also to have affirma- 
tively disproved such allegations of the bill. 

As has been already shown, defendants have admit- 
ted by their answer, the truth of these allegations of 
the bill. But even assuming for the purposes of this 
argument, that defendants had not made any such ad- 
missions, and had specifically denied the jurisdictional 
averments of the bill, appellees contend that the burden 
then would have been on defendants to have affirma- 
tively established by proper proofs, that these allega- 
tions of the bill were erroneous or not true, and that 
the District Court, in fact, did not have jurisdiction of 
the suit. 

Appellant raises no question as to the citizenship and 
residence of the defendants having been properly and 
truthfully alleged in the bill; but seeks on this appeal, 
for the first time, to question complainant’s properly 
alleged citizenship, as the basis of its claim against the 
district court’s jurisdiction. 

The only error assigned by appellant, which is at all 
pertinent to this question, is the assigned error No. 65, 
which is fully quoted, supra. The substance of that 
error is that “the evidence was insufficient to show” 
the diversity of citizenship of the parties to the suit. 

The gist of this assigned error is that the evidence 
was insufficient to support the allegations of the bill in 
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these particulars; and that the evidence should have 
affirmatively proved and established such allegations. 
And appellant contends that the burden of such proof 
rested on complainant. 

Such, however, is not the proper nor correct rule of 
law, either as to the necessity of any evidence to sus- 
tain the bill’s properly alleged jurisdictional facts, or as 
to the burden of proof on such a jurisdictional issue, 
even if and when properly raised by the pleadings. 

The true and long and well established rule of law 
as to the burden of proof on such an issue, is summar- 
ily stated by Simkins in his treatise entitled “A Fed- 
eral Equity Swit’? (3rd edition) at page 125, as fol- 
lows: 


“The burden of proof is on the defendant to 
defeat jurisdiction when the issue 1s raised.” 


And again, at page 129, he says: 
“As before said, the burden of proof is on the 


defendant to prove to a ‘legal certainty’ facts re- 
lied upon to defeat the jurisdiction.” 


And the writer cites numerous cases as authority for 
his text. 

An examination of the opinions of the several federal 
courts in which this question has been considered and 
discussed, and this rule of practice and of law enunci- 
ated, shows that the rule has been uniformly based on 
the ground that allegations of jurisdictional facts in the 
bill, create a prima facie case in favor of jurisdiction. 
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This rule was thus early laid down by the Supreme 
Court; and has been repeatedly reiterated and reaf- 
firmed. While there are several earlier decisions 
wherein it was likewise held, this doctrine or rule was 
thus first clearly and fully stated by the Supreme Court, 
Ineleoz, inthe case 01 


Sheppard v. Graves, 14 How. 505, 512, 14 L. 


Ed. 518, 
in the following language: 

“With respect to the exception taken to the rul- 
ing of the District Court, as to the obligation of 
the defendant to prove Ins averment of the plain- 
tiff’s residence in the state of Texas, and not of 
Loutsiana, as set forth in the petition, were the 
decision of this question deemed requisite here, we 
should say that the true doctrine applicable to the 
question is this: that although in the courts of the 
United States it is necessary to set forth the 
grounds of their cognizance as courts of limited 
jurisdiction, yet wherever jurisdiction shall be 
averred in the pleadings, in conformity with the 
laws creating those courts, it must be taken prima 
facie as existing, and that it is incumbent on him 
who would impeach that jurisdiction for causes 
de hors the pleading, to allege and prove such 
causes; that the necessity for the allegation and 
the burden of sustaining it by proof, both rest 
upon the party taking the exception.” 


The doctrine as thus laid down, has been repeatedly 
reiterated and reaffirmed in numerous subsequent deci- 
sions of the Supreme Court. The more important 
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cases which are most generally cited and quoted as the 
leading authorities, are: 
DeSobry v. Nicholson (1865), 3 Wall. 420, 18 
Laas 263. 
Wetmore v. Rymer (1898), 169 U. S. 115, 42 
L. Ed. 682. 
Hunt v. New York Cotton Exchange (1907), 
205 Urs. 322, ol Ee Eatecr 


In Hunt v. New York Cotton Exchange, the plea to 
jurisdiction directly raised an issue as to whether or not 
the amount in controversy was sufficiently large to 
satisfy the jurisdictional requirements of the statute. 
On this point of the burden of proof on that issue, the 
opinion, at page 333, says: 

“On the issue presented by the plea the burden 
of proof was upon the appellant, and he was re- 
quired to establish by a preponderance of the evi- 
dence that the amount involved was less than the 
jurisdictional amount. Sheppard v. Graves, 14 
How. 505; Wetmore v. Rymer, 169 U. S. 115; 


Gage v. Pumpelly, 108 U. S. 164; Adams v. Shirk, 
117 Fed. 801.” 


That decision, which was rendered in 1907, is of 
particular interest and importance as it cites Sheppard 
v. Graves in support of this proposition as to the bur- 
den of proof. Thus clearly indicating that the rule 
declared in the much earlier decisions has not been 
changed in any particular, not even by the Conformity 
Act of 1872, or by the Act of Maret 3, 1875). 7men 
will be presently referred to. 
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A full semmary and discussion of the decided cases 
on this subject, is set forth in the very able and volum- 
inous opinion of the Circuit Court of Appeals for the 
Eighth Circuit, in 

Piven aiken lo7 hed. 241597 GG. A633. 


In order that this brief may not be unduly burdened 
with less efficient and unnecessary repetition of such 
presentation and discussion of those numerous author- 
ities, appellees respectfully ask this Honorable Court’s 
examination and consideration of the full opinion in 
that case. 


The Supreme Court not only denied a petition for a 
writ of certiorari in Hill v. Walker (214 U. S. 517; 53 
L. Ed. 1064), but has also approvingly cited the case 
in later of its own decisions. 


This very same question was still later again pre- 

sented to the Supreme Court, in 
Chace, Wi etzlar (1912), 225 W. S. 79, 56 L. 
Ed. 990. 

In that case, the appellant cited the several author- 
ities cited supra in this brief, in support of the very 
same contention and doctrine as is here contended for 
by these appellees. 

The Supreme Court held that such authorities were 
not pertinent to that particular case “which involved a 
question of jurisdiction under section 8 of the Act of 
ies. Re-enacted as S: 5/7 of the Judicial ‘Code. ) 
Under the provisions of that section of the act, the 
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District Court is given jurisdiction over any suit to 
enforce a lien upon property within the district where 
such suit is brought, even though the defendants shall 
not be inhabitants of or found within said district. 

After referring to the fact that these cited authori- 
ties did not involve the particular jurisdictional ques- 
tion then presented to the court in that case, the opin- 
ion continues as follows: 

“On the contrary, they all concerned merely the 
sufficiency or verity of allegations as to the citizen- 
ship of parties or the value of the matter in dis- 
pute. The cases rested, therefore, upon the propo- 
sition that averments concerning such matters 
were prima facie to be taken as true, and hence the 
burden of truth was cast upon the one assailing 
the sufficiency or want of verity of such aver- 
ments. We do not deem it necessary to now con- 
sider the conflict of opinion which has sometimes 
arisen concerning whether the doctrine of the 
cases relied upon and the fundamental conception 
upon which those cases rested entirely harmonizes 
with the provision of the act of 1875, requiring a 
federal court of its own motion to dismiss a pend- 
ing suit when it 1s found not to be really within its 
jurisdiction (cases cited)—because we think, in 
any view, the doctrine is here inapplicable. We 
say this because, while questions concerning the 
sufficiency or verity of averments as to citizenship 
or amount 1m dispute assail the jurisdiction of the 
court, they do not address themselves to the want 
of all foundation for judicial action because of an 
entire absence of elements which are essential to 
the existence of any jurisdiction whatever,——that 
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ts, the presence of persons or property within the 
jurisdiction of the court, over which its authority 
may be exerted. ‘The character of the questions 
involved in the cases relied on, and the nature of 
the rule as to prima facie presumption as to the 
adequacy of averments concerning such subjects, 
and the resultant burden of proof, is at once dem- 
onstrated by the well-settled rule that questions of 
that character do not go to the power of the court 
to make a binding decree.” (Cases cited.) 


Aside from the fact that the Supreme Court thus 
points out the theory of law on which this doctrine as 
to the burden of proof on a jurisdictional issue is 
founded, there are at least two very important features 
of that opinion, which are worthy of attention. 

One, that the Supreme Court in no way repudiates 
or even suggests any modification of the doctrine as 
laid down in the authorities cited and referred to in 
that case, and which are also cited, supra, in this brief. 

Penciie Other, that ine only reference to the Act of 
1875, is to that act’s requiring a court of its own motion 
to dismiss a suit when it is found not to be really within 
its jurisdiction. 

Appellees recognize that even though the jurisdic- 
tional averments of the bill are prima facie to be taken 
as true, and that thereby plenary jurisdiction was con- 
ferred upon the District Court immediately on the filing 
Gistnesolivet. 11 thereafter, at any time, it should ap- 
pear to the satisfaction of the court that the suit was 
not properly within its jurisdiction, the court, on its | 
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own inquiry and on its own motion, may dismiss the 
suit, even if no issue of jurisdiction was raised by the 
pleadings. 


Such a course of procedure is provided for by S. 37 
of the Judicial Code, which is but a re-enactment of 
section 5 of the Act of March 3, 1875, C. 137, S. I. 18, 
Stat. 470 (U. S. Comp. Stat. 1901, p. 505), referred to 
by the Supreme Court. That section provides as fol- 
lows: 


“S. 37. If in any suit commenced in a district 
court, or removed from a state court to a district 
court of the United States, it shall appear to the 
satisfaction of the said district court, at any time 
after such suit has been brought or removed there- 
to, that such suit does not really and substantially 
involve a dispute or controversy within the juris- 
diction of said district court, or that the parties to 
said suit have been improperly or collusively made 
or joined, either as plaintiffs or defendants, for the 
purpose of creating a case cognizable or removable 
under this chapter, the said district court shall 
proceed no further therein, but shall dismiss the 
suit or remand it to the court from which it was 
removed, as justice may require, and shall make 
such order as to costs as shall be just.” 


By its decision in 1907, in Hunt v. New York Cotton 
Exchange, cited supra, the Supreme Court has clearly 
held that this Act of 1875 in no way altered the then 
long established doctrine or rule as to the burden of 
proof on a properly rasied issue of jurisdiction. 
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Moreover, this Act of 1875 was solely intended to 
meet and cover a long patent defect in legislation and 
practice, which prevented the trial court from dismiss- 
ing a suit for want of jurisdiction, unless a plea to such 
jurisdiction—if properly alleged in the bill, or other- 
wise shown in the record—had been actually made and 
filed in the suit. If such a plea was not made, the court 
could not dismiss the bill. But by this act the court 
was empowered to dismiss the bill, at any time, for 
want of jurisdiction, when “it shall appear to the satis- 
faction” of the said court, that jurisdiction actually and 
in fact does not exist, and no matter how such fact 
may be questioned or appear on the record. 

But even under this statutory provision, the Supreme 
Court has laid down a doctrine, and prescribed a rule 
as to the weight of evidence essential and necessary to 
justify the court’s dismissal under the statute, which is 
exactly analogous to the doctrine and rule theretofore 
laid down and prescribed as to the burden of proof on 
a formally raised issue of jurisdiction. See: 

Panay Pdmunds, bho Ul S. 550,29 1b a: 


729. 

Flarteeey Memory, 116 U.S. 58829 1) Ea: 
Tas. 

Wetmore v. Rymer, 169 U. S. 115, 42 L. Ed. 
682. 


In Barry v. Edmunds, the complaint contained proper 
jurisdictional allegations; and a plea was filed to the 
court’s jurisdiction. The Supreme Court held that 
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when the complaint contains proper jurisdictional alle- 
gations, the trial court is not justified in dismissing a 
cause for want of jurisdiction, 


“Unless the facts, when made distinctly to ap- 
pear on the record, create a legal certainty of the 
conclusion. Nothing less than this 1s meant by the 
statute when it provides that the failure of tts 
jurisdiction on this account, shall appear to the 
satisfaction of said Circuit Court.” 


Hartog v. Memory is particularly of importance on 
the question of what evidence can be considered by the 
court, as the basis for a dismissal of the bill. In that 
case, jurisdiction was based on the bill’s allegation of 
diversity of citizenship. The answer contained a gen- 
eral denial. There was evidence tending to show that 
both parties to the suit were aliens. And the trial 
court, for that reason, on motion of the defendant, and 
after verdict, dismissed the cause for want of jurisdic- 
tion. In reversing this dismissal, the Supreme Court 
in its opinion refers to the statute of 1875, and the 
causes which led to its enactment, and at page 590, 
says: 

“Neither party, has the right, however, without 
pleading at the proper time and in the proper way, 
to introduce evidence the only purpose of which 1s 
to make cut a case for dismissal. The parties can- 
not call on the court to go behind the averments 
of citizenship in the record except by a plea to the 
jurisdiction or some other appropriate form of 
proceeding. ‘The case is not to be tried by the par- 
ties as if there was a plea to the jurisdiction when 
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no such plea has been filed. The evidence must be 
directed to the issues, and it is only when the facts 
material to the issues show there is no jurisdiction 
that the court can dismiss the case upon the motion 
of either party.” 


And again at page 591: 

“But the evidence on which the Circuit Court 
acts in dismissing the suit must be pertinent either 
to the issue made by the parties, or to the inquiry 
imstituted by the court; and must appear of record 
if either party desires to invoke the exercise of the 
appellate jurisdiction of this court: for the review 
of the order of dismissal. Barry v. Edmunds, 116 
U2Sms50.” 


In Wetmore v. Rymer, the Supreme Court in revers- 
ing the dismissal of the bill by the trial court, considers 
this Act of 1875 in the following language: 


“The statute does not prescribe any particular 
mode in which the question of the jurisdiction is 
to be brought to the attention of the court, nor 
how such a question, when raised, shall be deter- 
mined. When such a question arises in an action 
at law its decision would usually depend upon mat- 
ters of fact, and also usually involve a denial of 
formal, but necessary, allegations contained in 
the plaintiff's declaration or complaint. Such a 
case would be presented when the plaintiff’s alle- 
gation that the controversy was between citizens 
of different states, or when, as in the present case, 
the allegation that the matter in dispute was of 
sufficient value to give the court jurisdiction, was 
denied.” 
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This opinion also further says: 


“Applying the law as heretofore stated by this 
court, in the cases cited (Barry v. Edmunds, and 
Hartog v. Memory), that a suit cannot be properly 
dismissed by a Circuit Court as not substantially 
involving a controversy within its jurisdiction, un- 
less the facts, when made to appear on the record, 
create a legal certainty of that conclusion, we con- 
clude that, in the present case, the want of juris- 
diction was not made clear, and that the evidence 
before that court did not warrant a dismissal of 
the action for the want of jurisdiction.” 


The record on this present appeal clearly shows that 
this cause presents not even one of the conditions par- 
ticularly specified in these decisions of the Supreme 
Court. . 

In this suit, no issue was raised by defendants’ an- 
swer as to the bill’s properly alleged diversity in the 
citizenship of the parties; nor as to the likewise prop- 
erly alleged jurisdiction of the District Court. In fact, 
both such jurisdictional averments were furmally con- 
ceded by defendants. 

Defendants made not even a suggestion to the hon- 
orable trial court that, in fact, neither diversity of citi- 
zenship nor jurisdiction actually existed. Nor did de- 
fendants make any, motion to dismiss the bill for want 
or failure of jurisdiction on either of such grounds. 
Nor did they oppose the making and entry of either the 
interlocutory or the final decree herein, for either of 
said causes, although filing and arguing formal written 
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objections to each and both of said decrees for other 
particularly specified reasons. 

Nor did the honorable trial court institute any in- 
quiry of its own, on any question of jurisdiction. 

In other words, in the trial court there was neither 
an issue of jurisdiction, nor was there’ any question 
as to such jurisdiction in any way. presented. 

The record on this appeal clearly establishes, there- 
fore, that all the parties to this suit not only recognized 
that the necessary diversity in citizenship was properly 
alleged and shown in the pleadings and proceedings in 
the trial court, but also that such diversity actually and 
in fact existed. And further, also, that the honorable 
trial court was fully satisfied by the pleadings, and by 
the proceedings and evidence in that court, that its 
jurisdiction was properly shown, and clearly estab- 
lished, and that the court’s jurisdiction was not ques- 
tioned or being imposed upon. 

Appellees concede that, on the hearing of this suit in 
the District Court, complainant did not present any 
evidence to support his allegations in the bill as to the 
diversity in the citizenship of the parties, in as much as 
no issue thereon had been raised by defendants’ answer, 
nor any question presented relative thereto. 

Appellees, however, further respectfully submit that 
defendants likewise did not present any evidence to con- 
tradict such jurisdictional averments of diversity in 
citizenship, as they should have done had any issue 
thereon been raised. 


a 


Under the decision of the Supreme Court in Hartog 
uv. Memory, cited and quoted supra, as there was no 
issue of jurisdiction raised by the pleadings, nor was 
there any independent jurisdictional inquiry made by 
the trial court, nor, in fact, any question as to that 
court’s jurisdiction, any evidence in this suit, which 
bears on complainant’s citizenship, is not, in any way, 
material or relevant. However, such evidence may 
properly be briefly referred to, as showing complain- 
ant’s actual good faith in his jurisdictional averments 
of the bill; and also that the District Court’s jurisdic- 
tion was, in no way, imposed upon. 


On the hearing in this suit before the District Court, 
the complainant testified as follows (page numbers 
refer to the printed record): 


“During the times covered by the bill of complaint 
in this action, | was a member of the bar of the state 
of New York (p. 92); I was coming to California first 
in February, 1914, im connection with some business 
(p. 96); I was retained generally to come to California 
and take charge of any interests which the Pacific 
Crude Oil Company might determine to look into or go 
into in this state (p. 90); I came out here on other 
matters (p. 96); at the annual meeting of the stock- 
holders (of Pacific Crude Oil Company, held in Wil- 
mington, Delaware, in 1915) I was asked if I would 
return to California and fight this matter through; and 
while I opposed first, they said they wanted me to come 
back (p. 96); I left here about the latter part of July 
(1914), and then went east to New York, etc. Q. (By 
Mr. Robinson) How long were you there at that time? 
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pee ere, At omer 0), Yes. (p. 995) ©. (By 
Mr. Robinson) During that visit east, did you, etc. 
A.. During the time J was home at that time, you say? 
Q. Yes. (p. 100); Q. (By Mr. Robinson) During 
your visit to the east between— Mr. Martin (inter- 
rupting): If the court please, I don’t think the witness 
is fairly asked about his visit in the east. I don’t think 
the question is fair because he is not testifying that he 
visited the east. That is where he lives. Mr. Robinson: 
Well, I think he understands what I mean. (p. 101.) 
I went right back home then (first of year 1919) to 
New York and Philadelphia.” (p. 105.) 


It may also be fairly and properly noticed that the 
assignment of the right of redemption, dated June 
11th, 1919, on which this suit is based, and which is in 
evidence as plaintiff’s exhibit No. 8, recites the com- 
plainant, William H. Cochran, as “of the city and state 
of New York.” 


In discussing such recitals, the Circuit Court of 
Appeals, Eighth Circuit, in 
Rucker v. Bolles, 80 Fed. 504, held that 


“The fact that a party, in executing legal instru- 
ments, described himself as a citizen of a certain 
state, is evidence to show that at that time he re- 
garded, himself as a citizen of the state.” 


Be 
D. 


Appellant’s Argument on the Jurisdictional Question 
Here Involved, Is Fallacious in that It Is Based on 
False Premises, a Misconstruction of the Cases 
Cited as Authorities, and a Misconception of the 
Law as to Citizenship. 


Appellant’s argument assumes that an issue as to 
jurisdiction has been raised by the pleadings in this 
suit. 

Such, however, is not so, as has been discussed and 
shown, supra. No such issue is raised by the answer to 
the bill. In fact, the answer expressly admits the juris- 
diction of the District Court. 

Appellant also asserts that “the denial of the allega- 
tion contained in the complaint as to the diversity of 
citizenship,” put the question of jurisdiction in issue. 

But appellant points out no such specific denial. Nor 
can any such denial be found in defendants’ answer to 
the bill. On the contrary, as has been already shown, 
the answer formally admits not only the bill’s properly 
alleged diversity of citizenship, but also the likewise 
alleged jurisdiction of the District Court. 

That appellant assumes that denial of complainant’s 
properly alleged citizenship in New York, operates also 
as a denial of the other and distinctly separate allega- 
tion of the bill as to diversity in the citizenship of the 
parties to the suit, is clearly evidenced by appellant’s 
further assertion that, on the thus claimed issue of 
jurisdiction, “it is incumbent upon the complainant to 
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prove his allegation of the complaint in reference to the 
said complainant being a citizen of the state of New 
Work.’ 

As already shown, the only issue raised by the an- 
swer, to-wit, whether complainant was or was not a 
citizen of New York, was an immatcrial one, so long as 
there was no further claim and assertion of such citi- 
zenship being in the state of defendants’ citizenship, 
that is California. Proof on an immaterial issue is 
never necessary; and it is doubtful if a trial court 
would permit any testimony thereon. In any event, it 
would not be pertinent to support any claim or question 
on which no issue has been properly made. See Hartog 
v. Memory, supra. 

Appellant comments on the fact that both decrees in 
this suit are silent on the question of complainant’s citi- 
zenship. And also contends that “There is nothing 
better settled than that * * * it must affirmatively 
appear of record that the court determined and found 
that there in fact was a diversity of citizenship.” 


The only case cited in support of this contention is 
Roberts v. Lewis, 36 L. Ed. 582. But that case is far 
from supporting any such doctrine. And even the 
quotation from the opinion in that case, which appears 
in appellants’ brief, makes not even such a suggestion. 
All that was there held was that where jurisdiction de- 
pends upon the citizenship of the parties, the requisite 
diversity of citizenship must be alleged by the p’ea’ 
ings and must appear of record. But that is far from 
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holding that the court must formally and affirmatively 
determine and find thereon in the decree, as argued by 
appellant. 

Appellees concede that where jurisdiction is depend- 
ent upon diversity of citizenship, such diversity must be 
affirmatively and properly alleged in the bill; but that 
if not so alleged, and yet otherwise appears in the com- 
petent evidence, that is sufficient to sustain the court’s 
exercise of jurisdiction. This rule of law is surely so 
well established and recognized, as to make the citation 
of authorities superfluous. 


Appellees, however, further respectfully submit that 
there is no rule requiring the court to make any “‘find- 
ings” thereon. See 


Liebing v. Matthews, 216 Fed. 1, 12, 132 C. C. 
A. 245, 


where the Circuit Court of Appeals for the Eighth Cir- 
cuit says: 

“There is no rule in equity that the court shall 
in its decree find all the facts necessary to sustain 
the decree except where, as in Peirsoll v. Elliott, 
6 Pet. (U. S.) 95, 8 L. Ed. 332, im the atsenector 
a finding of facts, it would be impossible to tell 
what the decree in fact meant.” 


Moreover, in Roberts v. Lewis, an action at law, the 
pleadings actually raised an issue as to the citizenship 
of the plaintiff. And this issue was one of the ques- 
tions submitted to the jury for determination. But the 
jury failed to make any finding thereon. 
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It surely cannot be seriously contended that, even if 
there were any rule requiring “findings” in a decree— 
and there is none—it would contemplate findings on 
immaterial issues, or on matters which were not at 
issue. 

Appellant’s brief contains the point (Point 7, A) 
that the “Burden of Proof was on Complainant.” The 
only amplification or explanation which the brief makes 
of this point, is the statement that “It was incumbent 
upon the complainant to prove this allegation of the 
complaint in reference to the said complainant being a 
citizen of the state of New York.” 

Appellees have already discussed this sole issue 
raised by the pleadings; and have also shown that there 
was no necessity for any evidence thereon. 

It is clearly apparent that appellant’s entire argu- 
ment is based on the assumption that denial of com- 
plainant’s citizenship in New York, raises an issue on 
the separately and properly alleged diversity in the citi- 
zenship of the parties. That such assumption is not 
well founded, has been already shown. 

While appellant's argument on the burden of proof 
is expressly limited to proof on this alleged New York 
citizenship, it is also apparent that, inferentially, ap- 
pellant is also arguing that the separate allegations of 
the bill as to this diversity of citizenship must be af- 
firmatively proved by complainant, on the false as- 
sumption as to the only issue raised by the pleadings. 

While appellees do not consider such argument at all 
pertinent to the rea] question now under consideration, 
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they would refer to the two cases cited by appellant, 
as authority for its contention as to the burden of this 
proof. 


The only cases thus cited by appellant, are Roberts v. 
hewis, 36 L. Ed. 582, and Hanchert uv siar, 100 Fed. 
817, the latter a decision of this Honorable Appellate 
Court. 

Appellees fully recognize that a casual reading of 
the opinions in these cases would create the impression 
that they laid down an entirely different, m fact an 
exactly opposite rule or doctrine as to the burden of 
proof, than what has been already shown by appellees 
to have been prescribed by the Supreme Court. A care- 
ful study of these opinions shows, however, that this is 
not so. 


Roberts v. Lewis has been so carefully and ably: dis- 
tinguished by the Appellate Courts, and shown not to 
be in point on this question, that appellees will only 
cite such decisions. See 

Hill v. Walker, 167 Fed. 241, 2535 925(G5 Garee 
633; 

Toledo Traction Co. v. Cameron, 137 Fed. 49, 
56), O21, (A AS. 


It would be presumptious for appellees to state just 
what this Honorable Court itself decided in Hanchett 
v. Blair. Appellees, however, feel justified in stating 
why they do not consider that case as an authority on 
the question here under consideration. 
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1. As none of the Supreme Court decisions on this 
point are cited in that case, it is fairly assumed that 
this Honorable Court did not consider this same point 


was Lefore them for determination. 


2. As that case—so far as appellecs can find—ha: 


never been cited by the courts as an authority on this 
question. 


3. As in that case there was a verified answer rais- 
ing the issue of jurisdiction, the effect of which answer 
was determined and fixed by the then existing rules of 
Plactice Inequity. 

Appellant also presents certain arguments on the 
evidence in this suit, in connection with this jurisdic- 
tional question. 

Appellees respectfully submit that, for the reasons 
already discussed, this evidence is not material to, nor 
competent in connection with the question of jurisdic- 
tion as presented for the first time in this suit, on this 
appeal. 

However, as appellant’s argument is directed to com- 
plainant’s good faith in invoking the jurisdiction of the 
District Court, and in his allegations in the bill as to 
the essential jurisdictional facts, appellees will briefly 
answer such argument, also, however, asking this Hon- 
orable Court not to consider such answer as any im- 
pairment or waiver of what appellees have herein be- 
fore already contended for. 

It should be particularly noticed that apfelle:t 
brief makes no claim that the evidence proves or estab- 
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lishes complainant’s residence, domicile, or citizenship 
in Califorma. 

Appellant talks simply of the “inferences” and the 
“assumptions” which it says should be drawn from the 
testimony on those questions. 

Since when are such important questions as resi- 
dence, domicile, and citizenship, with their ever attend- 
ant questions of personal and property rights, deter- 
minable on mere “inferences” or mere “‘assumptions’’? 
It certainly is not surprising that appellant’s brief fails 
to cite any decision, or any legal treatise in support of 
such an astounding contention. 


Appellant has also surely overlooked the enunciations 
of the United States Supreme Court on this very point. 
See 

Barry v. Edmunds, 116 U. 3. 350))20)baize 
729, 


where the Supreme Court says: 


“Tt might happen that the judge, on the trial or 
hearing of a cause, would receive impressions 
amounting to a moral certainty that it does not 
really and substantially involve a dispute or con- 
troversy within the jurisdiction of the court. But 
upon such a personal conviction, however strong, 
he would not be at liberty to act, unless the facts 
on which the persuasion is based, when made dis- 
tinctly to appear on the record, create a legal cer- 
tainty of the conclusion based on them. Nothing 
less than this is meant by the statute when it pro- 
vides that the failure of its jurisdiction, on this 
account, ‘shall appear to the satisfaction of said 


> 99 


Giscuit Count. 
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Like language is found in 


Wetmore v. Rymer, 169 U. S. 115, 42 L. Ed. 
682. 


The only pertinent inquiry on this questfon of juris- 
diction is “was complainant a citizen of California’ at 
the time his bill in this suit was filed?” 

Appellees respectfully submit that, aside from the 
contrary allegations of the bill, the testimony in this 
suit—which is also immaterial on this question—fails 
to justify even an inference or an asumption that com- 
plainant was then a citizen of California. Nor that 
complainant had even any permanent residence or dom- 
eile in tat state. 

The testimony in question is confined to what was 
given by complainant himself. 

There are certain features of that testimony, which 
are particularly pertinent to the question under consid- 
eration, and to which appellees would particularly di- 
rect attention. They, are as follows: 

Complainant was a member of the bar of the state of 
New York; first came to California in February, 1914, 
“in connection with some business’; and as he was 
coming out here on other matters, the persons who sub- 
sequently organized the Pacific Crude Oil Company, 
also retained him, as attorney, to purchase the property 
involved in this suit, as he subsequently did; that he 
“went home again” in July, 1914. That complainant 
then certainly had no intention of returning to Cali- 
fornia, is evidenced by his testimony, as to what oc- 
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curred after the commencement of the suit in which 
the judgment here involved was entered. On this 
complainant testified [Record, p. 96]: 

“At the annual meeting of the stockholders (of Pa- 
cific Crude Oil Company) in January, 1915, J was then 
asked if I would return to California and fight this mat- 
ter through; and while I opposed first, they said they 
wanted me to come back, and that I should return here 
(California) and do whatever I thought was best * * * 

so that the property would not be lost to them.” 


Pursuant to this retainer, and for the purpose only 
of the business thereof, complainant returned to Cali- 
fornia in May or June, 1915, where he remained until 
January, 1919 (incorrectly stated in record as 1918), 
when he “went right back home.” [Record, p. 105.] 

It will also be particularly noticed that whenever 
complainant testified about leaving California, he al- 
ways likewise testified that he was “going home.” The 
importance of this is particularly emphasized by the 
fact that while appellant’s counsel invariably framed 
his questions about complainant’s ‘‘visits to the east,” 
complainant likewise invariably answered by asking 
counsel if by such question he meant complainant’s 
“home.” To which inquiry, counsel invariably an- 
swered “Yes.” This point is even more particularly 
emphasized by the testimony which appears on page 
101 of the record, as follows: 


“OQ. (Mr. Robinson) During your visit to the east 
between— 

Mr. Martin: If the court please, I don’t think the 
witness is fairly asked about his visit in the east. I 
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don’t think the question is fair, because he ts not testi- 
fying that he visited the east. That is where he lives. 

Mr. Robinson: Well, I think he understands what I 
mean.” 


What did counsel mean? Did he mean that he rec- 
ognized that there was no issue nor question of divers- 
ity of citizenship? Or did he mean that he did not 
want to try out any such question in the trial court, but 
reserve it to be sprung in the Appellate Court, if the 
suit should be decided against defendants? 

In any event, appellees respectfully submit that there 
is no testimony creating an inference, let alone “‘a legal 
certainty’ that complainant was a citizen of California, 
or was even permanently resident or domiciled therein. 

“Mere residence may be for a transient purpose, 
as for business, for a fixed period, or limited by 


an expected future event, upon the happening of 
which there is a purpose to return or remove.” 


“To constitute citizenship of a state in relation 
to the judiciary, acts requires—First, residence 
within such state; and Second, an intention that 
such residence shall be permanent. In this sense, 
state citizenship means the same thing as domicile 
in its general acceptation. The act of residence 
does not alone constitute the donucile of a party, 
but it 1s the fact of residence, accompanied by an 
intention of remaining, which constitutes domicile. 
The distinction between domicile and mere resi- 
dence may be shortly put as that between residence 
animo manendi and animo revertendi.” (Cases 
Giteds) 
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Marks v. Mankee7s Hedy oz, 

“A domicile once acquired is presumed to con- 
tinue until it is shown to have been changed. 
Where a change of domicile is alleged the burden 
of proving it rests on the person making the alle- 
gation. To constitute a new domicile two things 
are indispensable: 

First, residence in a new locality; and Second, 
the intention to remain there. * * * Both are 
alike necessary, either without the other is insuffi- 
cient. Mere absence from a fixed home, however 
long continued, cannot work the change.” 

Mitchell v. United States, 21 Wall. 350, 353, 22 


L. Ed. 584, 588. 


SECOND POINT. 


Defendants Having Failed to Present to the District 
Court Any Question of Its Jurisdiction Over 
This Suit, the Defendant-Appellant Is Precluded 
From Raising or Presenting Any Such Ques- 
tion, on This Appeal. 


This question of jurisdiction as presented on this 
appeal by defendant-appellant for the first time in the 
cause, must also be considered from another aspect. 
That is, the effect and result of defendants’ failure to 
raise such question in the trial court. 

Defendants did not present any issue of jurisdiction 
by their answer to the bill; nor did they ever during the 
protracted proceedings in the suit in the trial court, 
even suggest, let alone claim, that there was any ques- 
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tion or doubt about the court’s jurisdiction; nor did 
they ever make any motion for a dismissal of the bill, 
or for any order or decree, based on any want or fail- 
ure of jurisdiction. The question of jurisdiction is pre- 
sented for the first time in this case, on this appeal. 
Appellant now presents the question by its assign- 
ments of error numbered 63, 64 and 65. The sub- 
stance of 63 and 64 is that the court “had no jurisdic- 
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tion,’ and consequently erred “in making, in rendering 
and in entering the final decree and interlucutory decree 
in this cause.” Number 65 assigns error to the court’s 
not decreeing that it had no jurisdiction on the ground 
that the “evidence was insufficient to show” the neces- 
sary diversity of citizenship of the parties. [Record, 
Pe 52. | 

And yet, defendants made no motion to dismiss the 
bill on any such grounds; nor did they at all oppose the 
making of either of said decrees for any such reason, 
although filing and arguing other formal objections 
thereto. [See “Specifications of Reasons,” Record, pp. 
368 and 489. | 

Appellees contend and respectfully submit that the 
defendants having thus failed, during the hearing of 
the suit in the trial court, to raise or present any ques- 
tion of jurisdiction, the defendant-appellant is now pre- 
cluded from raising any such question on this appeal. 


lieve VValker 167 Hed, 241,92 C. © AaGs3 
the issue of jurisdiction actually was raised under a 
general denial; such evidence as was adduced tended to 
support the allegations of the complaint as to the citi- 


zenship of the parties; but no motion challenging the 
jurisdiction, was made in the trial court; the question of 
jurisdiction was first raised on the appeal. 


The Circuit Court of Appeals, Eighth Circuit, in that 
case sustained the jurisdiction of the lower court, as 
the question had not been there directly raised. In its 
opinion, the court, on this point, says, in part, as fol- 
iows: | 

“Here the jurisdictional facts are properly al- 
leged in the complaint, and there is no showing in 
the evidence which can create even a suspicion of 
fraud upon the jurisdiction of the court, and the 
objection is raised in an Appellate Court by a 
defeated party who presented the issue obscurely 
under a general denial and refrained from directly 
raising the question in the trial while he speculated 
upon the result of the litigation. Under such cir- 
cumstances, surely, this court is not justified in 
reversing the judgment when there is a general 
finding supporting jurisdiction.” 


In that case, it should be noticed that an issue of 
jurisdiction was actually raised by the pleadings; but 
the question of jurisdiction was not directly raised on 
the trial. 

In the present case, there was neither an issue on, 
nor a raising of the question of jurisdiction, in the trial 
court. 


Amongst the cases decided by the Supreme Court, 
and which were cited as authorities by the Appellate 
Court in the opinion in Hill v. Walker, is Hartog v. 
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Memory, 16 U.S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725. 
In discussing that case, the Circuit Court of Appeals 
Says: Z 
“The case of Hartog v. Memory is an unquali- 
fied holding that any lack of evidence to support 
the jurisdictional averments of the complaint must 
be challenged in the trial court, and can not be. 
raised for the first time on appeal; and it further 
holds that, in order to justify a dismissal by the 
trial court for want of jurisdiction, the evidence 
material to that subject must show directly and 
affirmatively that there is no jurisdiction. This 
case has never been overruled; nor has it been in 
an way qualified except as we shall presently 
point out. On the contrary, it has been referred 
to as a controlling authority as frequently as any 
decision of the Supreme Court dealing with the 
subject of jurisdiction.” (Numerous cases are 
tren cited.) 


See also, 
DeSobry v. Nicholson, 3 Wall. 20, 18 L. Ed. 263, 
where it was held that 


“No exception can be considered here which was 
not taken in the court below. Stoddard v. Cham- 
bers, 2 How. 285; McDonald v. Smalley, 1 Pet. 
C20 


In Livingston’s Executrix v. Story, 11 Pet. 351, 
66a.9 IL ideo, 753, 
the appellees were held to have the right to raise the 
question of jurisdiction, on the appeal, but solely upon 
the ground that “jurisdiction was demed in the District 
Court, and evidence given upon the question.” 
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The record on this appeal shows that the suit was 
vigorously contested inthe trial court, on every possible 
point of fact, of law, of equity, and of technicalities, 
and yet not even a suggestion of any jurtsdictional 
question. Defendants served, filed and argued formal 
written “Specifications of reasons for not approving 
proposed interlocutory decree’; and also like specifica- 
tions as to the proposed final decree. And yet not one 
word as to jurisdiction. | 

Why this silence in the trial court, if that court, in 
fact, was without jurisdiction over the suit? Is it not 
because defendants’ active and able counsel well knew 
not only that there was no issue as to the court’s juris- 
diction, but also that the pleadings and the record in 
the suit legally established the necessary diversity in 
the citizenship of the parties, and the resultant juris- 
diction? Otherwise, why was the want or failure of 
jurisdiction, which is now on this appeal claimed for 
the first time, not presented and claimed in the trial 
court? Most assuredly that was the proper place, be- 
fore any decree was entered, to have lawfully, equit- 
ably, and in all fairness to that honorable court and to 
the opposing counsel, to have had the question, if there 
was any, presented and disposed of. Every other pos- 
sible and impossible point and question was there 
raised, presented and passed upon. If defendants did 
not then well know that jurisdiction actually existed, 
and considered that there was a want or failure of 
jurisdiction, what was the ulterior motive that kent 
back the raising of this question until the case reaches 
this Appellate Court? 
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The record in this case shows that defendants have 
not presented one single meritorious defense, or a smm- 
gle claimed defense to the merits, which 1s not purely 
and simply a technical one. Is it not fair to assume 
that the question of jurisdiction as now for the first 
time raised by appellant, is but a continuation of the 
technical procedure pursued by defendants not only on 
the hearing before the trial court, but also in the pro- 
ceedings before the special master? And all in the so 
far vain endeavor and hope to ignore the legal and 
equitable merits of the suit; and, through some such 
technicality, to defeat or at least to hinder the enforce- 
ment of the law and the equity of complainant’s just 
claims? 


An exactly similar course was commented on and 
severely condemned by the Circuit Court of Appeals in 
Hill v. Walker, cited, supra, where that Honorable 
Court (opinion, p. 256) says: 

“The practice here advocated simply requires 
that frankness toward opposing counsel and that 
candor towards the court which at the present 
time is fundamental to the procedure of all Eng- 
lish-speaking communities. It imposes no burden 
except that of raising an objection directly and 
clearly in the court where it can be met with the 
least trouble to courts and the least expense to 
litigants. The other practice, on the contrary, 
authorizes clandestine pleadings and captious prac- 
tice; the keeping of an objection in ambush for 
the purpose of speculating upon the result of the 
trial, and then, if that result is unfavorable, bring- 
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ing the objection forward for the first time in an 
appellate court, where it will result in the greatest 
loss of time to the courts themselves, and the 
greatest expense to the litigants, and make a 
mockery of justice in the judgment of all men out- 
side of the legal profession.” 


As already said, the Appellate Court overruled the 
plea, and sustained the jurisdiction of the trial court. 


THIRD POINT. 


Neither the Judgment Debtor, Pacific Crude Oil 
Company, Nor Its Assignee, the Complainant 
Herein, Has Been Guilty of Laches in the Bring- 
ing of this Suit. 


Appellant’s brief presents the question and defense 
of laches in the bringing of this suit. The grounds for 
this claimed laches are stated as follows (brief, point 
ee 
“The complainant or his assignor, having for a 
period of sixteen months after the expiration of the 
period of redemption taken no steps to redeem, is pre- 


cluded from maintaining this action by reason of 
laches.” 


This very same question and defense was presented 
to the honorable trial court, on the hearing of this suit. 
The scathing opinion of the learned district judge in 
overruling this defense will be found at page 129 of the 
record. That opinion is well worthy of repetition and 
of consideration, before taking up the consideration and 


abo 


discussion of the here renewed and repeated arguments 
of appellant. The learned district judge then said: 


“And what is the defense here to this suit? It 
is not the statute of limitations, but a defense of 
laches. That is the only defense I see that is pre- 
sented here. And upon what is that defense 
founded? Jt is founded upon the wrong of the 
defendants in failing to give the statement. Even 
if the statement had been made at the time of this 
proceeding against the sheriff of Verecura county, 
it might have been said then to be the right of the 
plaintiff to get busy and bring suit, but as long as 
the defendant was in the wrong I do not see how 
the defendant could complain that the plaintiff did 
not ask and compel it to make an accounting. Why 
should any man whose duty it is to make an ac- 
counting complain because somebody does not sue 
him? That is really the gist of the thing, The 
defendant has been claiming here that the plaintiff 
did not sue the defendant soon enough; not soon 
enough by virtue of any statute of limitations, but 
the appeal is made to a court of equity that this 
action ought not to be maintained, because, for- 
sooth, the plaintiff has not sued the defendant soon 
enough because the defendant had committed a 
wrong. Now I do not think any right ought to be 
founded upon a wrong, and that is what this 1s, im 
my opimon.” 


Appellant’s argument is unquestionably pased on the 
assumption—which is an absolutely incorrect inter- 
pretation of the law—that laches necessarily arises 
from mere lapse of time. This is clearly evidenced by 
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the heading or statement of the point (point 8) on this 
question, in appellant’s brief, as fully quored supra. 

The versatility of appellant’s arguments and conten- 
tions is most marked by, its argument on this point. 
For while it now claims laches because of the lapse of 
some sixteen months between the expiration of the ordi- 
nary period for redemption, viz., twelve months, and 
the commencement of this suit, on its formal motion to 
dismiss the bill herein, and on the hearing of this suit, 
appellant claimed laches in complainant’s delay in bring- 
ing this suit for ten months after the execution of the 
sheriff’s deed to the real property here involved. [Rec- 
ord, p. 30.] And further, while its point (8) is ex- 
pressly directed to the time subsequent to the expiration 
of the ordinary period for redemption, appellant’s argu- 
ment also covers the prior period. 

Appellant’s argument contains numerous statements 
about the facts in this case; of conclusions as to what 
facts are and are not shown by the record; and also as 
to the statutes and the law applicable thereto. 

Appellees regret being obliged to say that such state- 
ments are most inaccurate, and are not supported by 
the record, nor by the law—and more particularly the 
statutes—applicable thereto. 


I, 
THe FACTS IN THE CASE. 


Appellant comments on Cochran’s ignoring defend- 
ant-appellant’s demand that he show his authority to 
redeem by “even, if necessary, going to Delaware and 
procuring a proper evidence thereof.” 
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When it is recalled that Cochran, as attorney for 
Pacific Crude Oil Company, in March, 1914, had nego- 
tiated and concluded the purchase from this defendant- 
appellant of the very property involved in this suit; and 
that in all the frequent and subsequent matters and 
negotiations in connection therewith, up to the time of 
this written demand on March 1, 1918, appellant and 
its attorneys—who are the original solicitors of record 
in this suit—had always dealt with Cochran as such 
attorney, and had invariably recognized him to be such, 
the captiousness of the belated demand for proof of his 
authority, is manifest. As this matter will be fully dis- 
cussed later in this brief, it will be now passed with the 
single further remark that the evidence clearly shows 
that this demand of proof of authority is but one of 
appellant’s many stealthy but futile attempts to pro- 
crastinate until the twelve months within which re- 
demption could be made, had expired. 

Appellant also further states in its brief that “the 
evidence shows that nothing whatever was done by 
complainant or the judgment debtor, other than the 
preparation and service of said alleged demand, for the 
purpose of protecting or enforcing the right of redemp- 
tion, until July 3, 1919, when this suit was commenced.” 

The testimony of Mr. Cochran—together with the 
exhibits marked in evidence in connection therewith— 
which appears on pages 122 to 125 of the record, and 
which was expressly, admitted “to show the activities 
and to rebut the evidence on the question of laches,” is 
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an unqualified contradiction of this assertion in appel- 
lant’s brief. 

The length of that testimony precludes its quotation 
in this brief. However, the salient features thereof 
may be briefly recited. And they are that “shortly 
after the sale of the property on March 3, 1917, I 
(Cochran) took up with Dr. Mills (appellant’s secre- 
tary and treasurer) the question to see what could be 
done with the whole situation, and we discussed that 
for several weeks, and probably it ran into months, and 
there were various propositions pro and con, but we 
never seemed to be able to arrive at any conclusion as 
to what should be done.” 

Is all this “nothing” within appellant’s contempla- 
tion? And does not this show expedition in an en- 
deavor to protect the right of redemption? 

What does appellant mean? Certainly no suit could 
then have been brought. And what better, or in fact, 
what other way was then open to effect redemption, 
than by negotiations and discussions with the pur- 
chaser, as to what should be paid to it for such redemp- 
tion? 


“Toward the fall of 1917,” when the testimony 
clearly shows that Cochran realized that negotiations 
were futile, and that the time to redeem was fast run- 
ning, he told appellant’s secretary and treasurer (Dr. 
Mills) that he (Cochran) “would like to have a state- 
ment of just what moneys they (appellant) had re- 
ceived from the property and what the expense had 
been so that I (Cochran) would know just what mon- 
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evs were necessary to redeem it.” (Record, p. 122.) 
And Cochran asked such statement not once, “but sev- 
eral times’; and it was likewise several times promised 
to him, by, appellant. 

It is impossible to read the unquestioned testimony 
of Mr. Cochran, without a full appreciation of the 
paltry excuses which were then being made by appel- 
lant’s secretary and treasurer, for the delay in delivery 
of this promised statement. As treasurer, Dr. Mills 
had paid all the bills in connection with appellant’s 
operation of this property. Why, therefore, could he 
not have made up the promised statement? Why this 
reference to Hornada,—another of appellant’s stock- 
holders and directors—who was in charge of the prop- 
erty? For no other reason than delay, as March 3, 
1918, was every day coming nearer. 

And can appellant properly still say that all this 
was “nothing’? And still no suit was possible. Or 
does appellant mean that Cochran should not have 
accepted of nor relied upon its secretary-treasurer’s 
several promises of the written statement? It may 
also be fairly commented upon that not one of appel- 
lant’s officers, directors or stockholders was called as 
a witness on the hearing of this suit. Cochran’s testi- 
mony stands both undisputed and unquestioned. 

March 3, 1918, is still nearer; and still no statement. 
So on January 21, 1918, and immediately after another 
personal interview with Dr. Mills, in which there 
were some vague and uncertain promises as to the 
delivery of the promised statement, Mr. Cochran wrote 
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Dr. Mills very fully on the subject, and renewed his 
request for a statement. This letter is in evidence as 
“Plaintifis Exhibit No. 10.” (Record) p)957ay)mues 
SPEAKS FOR ITSELF. 

And what answer does Cochran receive? Nothing 
but a reference of the whole matter to appellant’s 
attorney. (Plaintiff’s Exhibit No. 11, Record, p. 578.) 

First the matter was put up to Hornada. Now it 
is put up to appellant’s attorney. If this Honorable 
Court will pardon the expression, appellant was always 
“passing the buck.” 

And then this attorney says to Cochran, “Show me 
your authority.” 

Cochran answered this captious letter by, on March 
1, 1918, serving the formal written demand for a state- 
ment of rents and profits, as required by tne statute. 

Negotiations had failed; appellant’s oft repeated 
promises had been likewise repeatedly broken; and no 
recourse was left to the judgment debtor, if it would 
protect its right of redemption, than to follow out the 
strict letter of the law. 

Does not the evidence clearly show to whom and 
for what purpose the postponement of the institution 
of formal legal proceedings is really attributable? Can 
it be doubted that appellant purposely prolonged nego- 
tiations? Deliberately made promises which it never 
intended to perform? And wilfully procrastinated in 
every possible way, and on every possible excuse and 
technicality, to prolong this whole question until after 
March 3, 1918? 
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And even after appellant received the formal writ- 
ten demand for a statement of rents and profits, does 
it comply with such demand? Not at all. It ignores 
and refuses the demand. If appellant had given the 
demanded statement, appellant must have been paid 
the required redemption money within five days there- 
after. Appellant’s refusal of such demand, necessi- 
tated the bringing of this suit, which can be attributed 
solely to appellant’s wilful and inequitable conduct. 
Ceoitorma Codevoi Civil Procedure; "Sec. 7077) 

Appellant instituted two special proceedings in the 
California Superior Court of Ventura county, for a 
mandate requiring the sheriff of that county to execute 
and deliver to appellant, as purchaser at the execu- 
tion sale of March 3, 1917, a deed of the real prop- 
erty involved in this suit. The sole other party to both 
these proceedings was that sheriff. The first pro- 
ceeding was instituted in March, 1918, and the writ 
was denied by the court. The second proceeding was 
instituted in July, 1918; and it was pursuant to the 
mandate granted therein, that the sheriff executed 
and delivered the purported deed which had been de- 
clared void by the decree in this suit. 

Appellant says that while they had knowledge of the 
pendency and prosecution of these proceedings, “No at- 
tempt was made by complainant or the judgment debtor 
to mtervene in said mandate proceedings.” (Referring 
to the first proceedings. ) 
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If by this statement appellant means simply that 
neither complainant nor the judgment debtor filed any 
formal petition to intervene, then that is true. 

But if that statement is intended to convey the im- 
pression to this Honorable Court, that neither the 
judgment debtor nor Cochran as trustee made “no 
attempt” of any kind to become parties to that pro- 
ceeding, then the statement is far from true. 

The evidence shows that Cochran as attorney for 
Pacific Crude Oil Company, and also as trustee, volun- 
tarily appeared in court on the hearing of this pro- 
ceeding: and that appellant’s attorney herein, form- 
ally and forcibly objected to Cochran’s being made a 
party to the proceeding, and also even to his being 
heard by the court. Consequently, Cochran was not 
heard in that proceeding, nor was he made a party 
thereto. 

In this connection, this Honorable Court’s attention 
is particularly asked first to Mr. Cochran’s letter of 
March 30, 1918, to the Honorable Merle J. Rogers, 
the judge before whom this first mandate proceeding 
was heard. (Defendant’s Exhibit A, Record, p. 582.) 
A letter written in the most unusual manner as “amicus 
curiae’ in Mr. Cochran’s efforts to protect this right 
of redemption. 

Does not this letter show an “attempt,” even if not 
strictly formal, to imtervene, or at least to be made 
a party, in that proceeding? 

The result of this letter was an adjournment of 
the hearing of the proceeding. Mr. Cochran’s testi- 
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mony as to what transpired in court on that hearing, 
is most enlightening on appellant’s attitude in any 
and everything in any way associated with the prop- 
erty involved in this suit. Mr. Cochran testified 
(Record, p. 118) that he was requested by the sheriff's 
counsel to address the court on the matter; and that 
he was presented to the court, for that purpose. Mr. 
Cochran then further testified as follows: 


“T started to address the court on the matter, and 
immediately Mr. Cates, who represented the petitioner, 
Big Sespe Oil Company, one ef the attorieys here, 
rose and objected to my speaking er addressing the 
court on the ground, first of all, that neither the Pacific 
Crude Oil Company nor myself as trustee were parties 
to that proceeding. He objected to 1s being niade 
parties, and he objected to us being heard at all at that 
time, and Judge Rogers said, of course, 1f we were 
not parties, and Mr. Cates stvod on that ground, he 
could not very well extend courtesics any jonger, and 
therefore I was obliged to sit down, and Mr. Bowker 
(the sheriff’s counsel) ‘ovk the matter up from that 
time on.” 


And yet appellant says “nothing was done’; and that 
there was “no attempt to intervene” in this proceeding. 

The courtesy and legal acumen then displayed to 
Cochran, certainly did not call for any or at least no 
further efforts from him in the second proceeding, 
than is shown by his letter in connection therewith, tu 
the sheriff’s counsel (Defendant’s Exhibit G, Record, 
p. 595). And yet appellant asks why there was no 
attempt to intervene in the second mandate proceeding? 


6p 


Appellees fully recognize the maxim quoted in ap- 
pellant’s brief that “Ignorance of the law is ro man’s 
excuse.” But they consider that appellant’s applica- 
tion thereof to Mr. Cochran’s efforts in these mandate 
proceedings, is, to say nothing more, ill-founded. It 
is more appropriately applicable to the conduct of 
those proceedings by appellant’s attorneys therein. 

It surely is well settled doctrine that mo man 1s 
bound to intrude himself into pending litigation, even 
if some of his rights or interest may be in some way 
involved therein. 

It is also equally, well settled that if one would liti- 
gate the rights or interests of another, and would have 
such other person bound by the judgment thereon it 
is absolutely essential that the other person should be 
made a party to the litigation. 

In his letter to Judge Rogers, Mr. Cochran strenu- 
ously objected to the hearing of these mandate pro- 
ceedings, “without notice to the real parties in interest” 
(Record p. 585). 

On the hearing, appellant’s attorney objected not 
only to Cochran’s being heard, but objected also to his 
being made a party to the proceeding, claiming that 
he had no interest or right therein. 

Appellant’s forgetfulness as well as the versatility 
of its arguments and contentions, is again roarked by 
the statement in appellant’s brief that, “The judgment 
debtor was the real party in interest, and the party 
most vitally concerned with the issues then pending 
before the Superior Court’ (the mandate proceed- 
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mes). And appellant then asks, why, therefore, the 
judgment debtor did not seek to intervene in those 
proceedings? 

Appellees would ask, Why did not appeliant make 
the judgment debtor a party to these proceedings, as 
it concededly was “‘the real party in interest’? As 
appellant says, “Ignorance of the law is no man’s 
excuse. 7 

Appellees respectfully submit that the evidence un- 
questionably establishes that neither the judgment 
debtor nor complainant has been negligent or siothful 
in the preservation, or in the attempt to effect this 
right of redemption. 

The lapse of time between the service of this de- 
mand, and the commencement of this suit—so far as 
this question of laches is concerred-—will be covered 
by, the law which will now be considered. 


Whe 


Mere Lapse oF TIME, BY ITSELF, Dors Not Con- 
STITUTE LACHES. 


That a mere lapse of time, by itself, does not con- 
stitute laches, is such a well established principle of 
law and equity, that it would seem almost presunip- 
tious to cite authorities in its support. But see, Bart- 
lett v. Ambrose (C. C. A., 4th Circuit) 78 Fed. 839, 
where the court held, 

‘Whether a party has lost his right to come 


into a court of equity does not depend upon the 
lapse of time, but upon the question whether, 
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during this time, such changes and circumstances 
have taken place as made it inequitable to recog- 
nize the claim of the party asserting title.” 


This case also cites and follows: 
Alsop v. Riker, 155 U. S, 461, 39 1) isam 22s 
Galliher v. Cadwell, 145 U. S. 368, 36 L. Ed. 
738. 


In Alsop v. Riker, the Supreme Court says: 

“The length of time during which a party 
neglects the assertion of his rights, which must 
pass in order to show laches, varies with the 
peculiar circumstances of each case, and is not, 
like the matter of limitations, subject to an arbi- 
trary rule. Jt is an equitable defense, controlled 
by equitable considerations, and the lapse of time 
must be so great, and the relations of the defend- 
ant to these rights such, that it would be inequit- 
able to permit the plaintiff to now assert them.” 


And again in Galliher v. Cadwell, the like doctrine 
is laid down as follows: 

““Laches is not like limitation, a mere matter of 
time; but principally a question of the inequity 
of permitting the claim to be enforced—an in- 
equity founded upon some change in the condi- 
tion or relations of the property or the parties.” 


These cases were also cited and followed in 
Hanchett v. Blair, 100 Fed. 817, 
which is a decision of this Honorable Court. 


a 
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THERE CANNOT BE ANY CLAIM OF LACHES IN THE 
BRINGING OF A SUIT, WHEN It Is COMMENCED 
WITHIN THE TIME FIXED BY THE STATUTE OF 
LIMITATIONS. 


It is provided by section 707 of the California Code 
of Civil Procedure,’ that, if the purchaser shall fail 
or refuse to give the statement of rents and profits 
also demanded in accordance with the other provisions 
of that section, the 


“Debtor may bring an action in any court of 
competent jurisdiction, to compel an accounting 
and disclosure of such rents and profits, and until 
fifteen days from and after the final determuina- 
tion of such action, the right of redemption 1s 
exyenaca to such =~ * ¥* debtor.” 


There are two important and absolutely distinct 
features thus provided for. First, the right of action 
for an accounting; and second, the extension of the 
ordinary period of twelve months, within which re- 
demption may be made. 

In the case at bar, the judgment debtor, in due 
season, made the written demand required by this 
section; and defendant-appellant failed to give the 
statement thus demanded. Consequently, the right of 
action for an accounting was given to complainant. 
And this suit accordingly was instituted. Moreover, 
by such refusal of this demanded statement, complain- 
ant’s time to redeem has been extended until fifteen 
days after the final determination of this suit. 
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It assuredly cannot be seriously contended that the 
time thus expressly given by the statute, for redemp- 
tion, can be at all abbreviated by any postponement 
in the bringing of the action for an accounting, so 
long as such action is brought within the time limited 
therefor by the statute of limitations. 


There is no federal statute of limitations applicable 
to this suit. Consequently, the California statute of 
limitations is applicable and controlling. For, as was 
said by this Honorable Court in Hancheti v. Blair, 
100 Fed. 817, at page 826: 


“The statutes of linutation of actions, as enacted 
by the legislatures of the different states, are 
steadfastly followed by the courts of the Umted 
States as rules of decision in cases where they 
apply. Bauserman v. Hunt, 147 U. S. 647, 37 
f. Ed, 316; Campbell) vy. Gity of Mavennlineios 
U. S. 610, 39 L. Ed. 240. And the rule is well 
settled that the laws of the former govern the plea 
of the statute of limitations.” 


These statutes of limitations are as applicable to 
suits in equity, as to actions at law. 


See: 
Norris v, Haggm, 26 fed. 27.6 27c. 
which cites in its support: 
Badger v. Badger, 2 Wall. 94; 
Case of Broderick’s Will (California case), 
21 Wall. 518; 
Miller v. McIntyre, 6 Pet. 66; 
Piatt v. Vattier, 9 Pet. 415. 
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In the Norris case, which was decided by Judge 
Sawyer in the Circuit Court, District of California, 
the learned judge says: 


“Upon a full consideration of the authorities, 
the established rule to be deduced from them 
appears to be that in those states where the stat- 
utes of limitations are made applicable to suits 
in equity as well as to actions at law, where they 
embrace in terms the specific case, and in case 
of concurrent jurisdiction, they are, in themselves, 
as obligatory upon the national courts of equity, 
as such, as they are upon the state courts, and 
as they are in actions at law, and the court should 
act in obedience, rather than upon analogy, to 
them; but where they are not applicable to equity 
cases in the state courts, and there is not con- 
current jurisdiction, or the specific case is not 
covered in express terms by the statute, then the 
statute of limitations will, ordinarily, be applied 
by analogy, in accordance with the provisions of 
the statute most nearly. analogous and applicable. 
In this state (California) there is a statute ap- 
plicable to every case that can arise, and the stat- 
utes are as applicable to cases im equity as to cases 
at law, and the national courts of equity should, 
therefore, yield obedience and give effect to them 
as such. Lordi v. Morris, 18 Cal. 486; Crattan 
v. Wiggins, 23 Cal. 34; Hardy v. Harbin, 4 
Sawy. 548. But it can make little difference which 
theory is adopted, as the practical result is the 
same whether the court acts in obedience to the 
statute as obligatory upon it, or adopts the statute 
by analogy, in pursuance of the settled principles 
of equity law, and the long-established rules of 
equity practice, equally obligatory upon the 
courts.” 


Appellant says that the California Code does not 
specify the particular time within which this action 
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for accounting should be brought. And argues that, 
consequently, the action “should be brought within a 
reasonable time.” 

Aside from the fact that any such construction of 
the statute would usually operate as a curtailing of the 
statutory period for redemption, the California code 
does prescribe a limitation for actions for accounting. 

The time for the commencement of actions in Cali- 
fornia, is limited and prescribed by the Code of Civil 
Procedure of that state. There is no particular pro- 
vision as to actions for accounting. However, by 
section 343 of that code it is provided as follows: 


“An action for relief not hereinbefore provided 
for must be commenced within four years after 
the cause of action shall have accrued.” 


That actions for accounting are within this four- 
year limitation is expressly held in 
Alsop v. Josua Hendy Machine Works, 5 Cal. 
JESD)0), Ae, 
which also approvingly, cites 
West v. Russell, 74 Cal. 545, 16 Pac. 392. 


In asking denial of this plea of laches, on the 
grounds presented, appellees would also urge that the 
defense of laches is not generally of such a meritorious 
character, as warrants any court, either of law, or of 
equity, to recognize and sustain it, unless the claimed 
laches is clearly and unquestionably proved and estab- 
lished. To do otherwise, would turn its equitable pur- 
poses into inequitable injustice. The language of the 
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Supreme Court of California in discussing such a 
defense is well worthy of repetition. In 

Hovey v. Bradbury, 112 Cal 620) 44 Pac. 

1077, 
that court says: 

“That doctrine (of laches), as has been said, is 
neither technical nor arbitrary. It is not designed 
to punish a plaintiff. Jt can be imvoked only 
where to allow the claim would be, because of 
the claimant’s own acts, to permit an unwarranted 
injustice. It looks to the peace of society, and 
not to the punishment of the claimant, even if he 
has been negligent. * * * but tt 1s never per- 
mitted to be invoked merely to aid a faithless 
trustee im consummating his wrong.” 


Is not this language particularly pertinent to this 
appellant? 


FOURTH POINT. 


The Judgment Debtor, Pacific Crude Oil Company, 
Before the Expiration of the Time Allowed 
for the Redemption Here in Question, Duly 
Demanded in Writing of the Judgment Cred- 
itor and Purchaser at Said Execution Sale— 
the Defendant Big Sespe Oil Company —a 
Written and Verified Statement of the Amounts 
of Rents and Profits Which It Had Received 
From the Property in This Suit. 


An intelligent presentation and understanding of this 
point, and of the various arguments and contentions 
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which may be advanced thereon by either party, re- 
quire consideration of the statutes on which the state- 
ment in question is founded. 

The redemption sought to be enforced in this suit, 
and the attendant disclosure and accounting herein, 
are both creatures of the statutes of the state of Cali- 
fornia. And as such statutes will be frequently cited 
and referred to, it seems well to here set forth the 
same at length, that this Honorable Court’s examina- 
tion thereof may be facilitated. 


CALIFORNIA STATUTES REGULATING REDEMPTION. 


Redemption from sales under execution, in Cali- 
fornia, are regulated by. the Code of Civil Procedure 
of that state. The pertinent provisions of that code 


are as follows: 

~sec. /0Z. Whe judgment debtor sama 
redeem the property from the purchaser any time 
within twelve months after the sale on paying the 
purchaser the amount of his’ purchase, with one 
per cent per month thereon in addition, up to 
the time of redemption, together with the amount 
of any assessment or taxes which the purchaser 
may have paid thereon after purchase, and in- 
terest on such amount.” 


“Sec, 707. The purchaser, from@the timevor 
the sale until redemption, * * 9 is emtitledite 
receive, from the tenant in possession, the rents 
of the property sold, or the value of the use and 
occupation thereof. 
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“But when any rents or profits have been re- 
ceived by the judgment creditor or purchaser 
* * * from the property thus sold preceding 
such redemption, the amounts of such rents and 
profits shall be a credit upon the redemption 
money to be paid: and if the * * * yudgment 
debtor, before the expiration of the time allowed 
for such redemption, demands in writing of such 
purchaser or creditor, * * * @ written and 
verified statement of the amounts of such rents 
and profits thus received, the period for redemp- 
tion is extended five days after such sworn state- 
ment is given by such purchaser * * * to 
cnci 2” debtor. 

[imetichpincinacer * * * shall, tora period 
of one month from and after such demand, fail 
or refuse to give such statement, such * * * 
debtor may bring an action m any court of compe- 
tent jurisdiction, to compel an accounting and dis- 
closure of such rents and profits, and until fifteen 
days from and after the final determination of 
such action, the right of redemption is extended 
Lomcucia — * = “debror, 


The demand here in question was made pursuant 
to this section 707. And as the thus demanded state- 
ment was refused by the defendant, this suit was 
brought, inter alia, “to compel an accounting and dis- 
closure,” as by said section 707 is also provided for. 

The sale here involved was had on March 3, 1917. 
This written demand having been made on March 1, 
1918, was made within the ‘twelve months” limited 
iomeredemption (Cal. Code Civ. Pro. Sec. 702). Con= 
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sequently, appellant’s points and arguments as to the 
demand, must be confined to the form and sufficiency 
thereof. 


Il, 


THis WRITTEN DEMAND FOR A STATEMENT OF RENTS 
AND Prorits, WAs THE DEMAND OF THE JUDG- 
MENT DeptTor, PAcIFIC CRUDE OIL COMPANY: 
AND Was PROPERLY AND LEGALLY MADE. 


The bill, paragraph “Twelfth” (Record, p. 13) 
alleges that the defendant, Big Sespe Oil Company, was 
duly served with and actually received such a proper 
written demand, in due season, to-wit, on March 1, 
1918. 

Defendants’ answer also formally admits that a 
copy of this written demand “was delivered to defend- 
antiwon March 1, 19162" “(Record p52.) sae 
like admission was made by defendants, on the hear- 
ing of the cause. (Record, p. 84.) 

While defendants admit in their answer, the re- 
ceipt on March 1, 1918, of a copy of this written de- 
mand (Record, p. 59), they likewise also deny that 
such demand was the act of the judgment debtor, 
also alleging that the same “is of no effect and void.” 
(Record, p. 78.) 

The grounds of such denial and allegation, as set 
forth in the answer, may be summarily stated as fol- 
lows: That the judgment debtor could not acquire 
or convey any “legal title to any real property” within 
California, nor could any person transact any busi- 
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ness in said state, on the judgment debtor’s behalf, 
all because that debtor had not registered in California, 
as a foreign corporation. And also further, that the 
demand “was not signed or executed by the Pacific 
Crude Oil Company” by any proper authority; and 
that William H. Cochran, who signed this demand as 
attorney and otherwise, for the debtor, was not author- 
ed soto do. (Record, p. 78.) 

The particularly assigned errors in connection with 
this demand are numbered 13, 14 and 15 (Records, 
p. 517.) In substance, they are (13) that the debtor 
did not make this demand, (14) that it was not made 
by or with proper authority; and (15) that it was 
not in due and legal form. 


I. 


The Signing of This Demand in the Name of the 
Judgment Debtor by Its Attorney, Was Sufficient; 
and Made Such Demand the Act of the Debtor, 
as Said Attorney Was Fully Authorized to Make 
the Same. 


This written demand (Record, p. 27) was signed 
as follows: “Pacific Crude Oil Company, by William 
fe Cochran, its attorney ; “William H. Cochran as 
trustee for Pacific Crude Oil Company”; and “William 
fale Cochran.” 

These two latter signatures would not here receive 
any consideration, were it not for the comments made 
thereon by appellant. It will, however, suffice to say 
that, as the record shows, the property involved in 
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this suit, had been previously deeded to Cochran as 
trustee mentioned. And, in order to avuwid any ques- 
tion as to whether Cochran held the legal title, as 
an individual or as trustee, and also to avoid any ques- 
tion as to the sufficiency of the signatures—because 
this legal title was thus outstanding—these two sig- 
natures were added to that of the judgment debtor. 
So we may pass to consideration of the sufficiency 
and authority of the signature by the attorney for 
the debtor. 

As a general proposition, it surely cannot seriously 
be questioned but that corporations can act, in any 
matter, only through and by their duly accredited 
officers, agents and attorneys, in the corporate name, 
and on its behalf. 

The unquestioned evidence shows that Cochran was 
a member of the bar of the state of New York, at 
all the times mentioned in the bill, was formally re- 
tained by Pacific Crude O1l Company, as its attorney, 
even before the company was actually incorporated; 
that he came to California for these clients in Feb- 
ruary, 1914; then negotiated with defendant-appellant, 
and completed the purchase from it, and for his clients, 
of this real property; and that during the immediately 
succeeding years he was in frequent personal contact 
and communication with defendant and its attorneys, 
who are the same attorneys who appeared and an- 
swered in this suit, for the defendants, and that both 
parties always knew, recognized and dealt with him 
as attorney for this judgment debtor; and more par- 
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ticularly, that, as such attorney, and after the execu- 
tion sale of March 3, 1917, and up to the time of the 
making of this demand, he conducted continuous 
negotiations with defendant, for an adjustment of the 
differences between defendant and the judgment 
debtor. (See Cochran’s testimony, Record, pp. 86 to 
m5, and pp. 122 to 125; also Plaintiti’s Exhibits Nos: 
pecuee 10, Record, pp: 5/5, 576.) 

That Cochran not only was the judgment debtor’s 
attorney-at-law, but also was so recognized and dealt 
with by appellant, for some four years prior to March 
1, 1918, is clearly established by the evidence. 

Cochran’s unquestioned testimony also shows that 
he was fully empowered and authorized to make this 
demand. That portion which appears on pages 96 
and 97 of the record, is particularly pertinent. After 
testifying that while he was at home—in New York— 
in December, 1914, he was served with the summons 
and complaint in the action wherein the judgment 
under which this execution sale was had, was entered, 
Cochran continues: 


“T immediately took the matter up with the officers 
and directors (of Pacific Crude Oil Company) and 
also at the annual meeting of the stockholders in Janu- 
ary, 1915, and I was then asked if I would return 
to California and fight this matter through; and while 
I opposed first, they said they wanted me to come back, 
and that I should return here and do whatever I 
thought was best not only in legal proceedings but 
otherwise so that the property would not be lost to 
them. Otherwise I had no detailed instructions as to 


how I was to carry it out, and I was to use my best 
judgment as to the ways and means of protecting that 
property agamst loss because of this suit, and I kept 
them informed from time to time by correspondence 
and letters, and when I returned East, I again con- 
ferred with the various officers and directors and stock- 
holders personally, and they knew fully what I had 
done and approved of it in conversation; * * * 
I had the absolute direct approval from everyone of 
the officers and directors and every one of the stock- 
holders with whom I talked.” 


And yet appellant would here question Cochran’s 
authority to sign this demand as “attorney” for the 
judgment debtor. 

The learned trial judge in his oral decision on the 
hearing of this suit, forcibly expressed his views on 
the captious attitude of the appellant in demanding 
proof of Cochran’s authority to make this demand, 
and also on appellant’s refusal to deliver the demanded 
statement (Record, p. 129), as follows: 

“T cannot see any reason for the Big Sespe Oil Com- 
pany demanding from him (Cochran) his authority 
or saying that they would give an accounting to the 
Pacific Crude Oil Company if proper authority was 
presented by Cochran in demanding it. I am inclined 
to think the Big Sespe Oil Company ought not to have 
been so technical. Their conduct in refusing that 
statement does not appeal to this court as being conduct 
in a spirit of fairness at all. However, I am thorough- 
ly of the opinion that this demand was legally and 
properly made, and a statement should have been 
delivered. Right and justice required it, and the stat- 
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ute demanded it. No statement was delivered. It 
was the duty of the Big Sespe Oil Company to make 
this statement.” 


B. 


The Legal Existence of the Judgment Debtor, Pacific 
Crude Oil Company, Was Not Terminated by 
the Forfeiture of That Companys Charter: but, 
on the Contrary, That Company Was Continued 
After Such Forfeiture, for the Term and for the 
Purposes Specified in the Delaware Statutes. 
And All the Pertinent Times and All the Pertinent 
Matters Involved in This Suit, Were Within 
Such Statutory Provisions. 


In their answer to the bill of complaint, defendants 
attack the sufficiency of this written demand for a 
statement of rents and profits, for the assigned reason 
that it was not signed nor executed by authority of the 
“trustees” of Pacific Crude Oil Company; nor was it 
attested by the signatures of such “trustees” (Record, 
pe78). 

Defendants’ argument in the trial court, in support 
of this contention, was that that company having 
forfeited its charter on January 28, 1918, to the state 
of Delaware (where it was incorporated), the com- 
pany thereafter had no legal existence; that upon such 
forfeiture, the directors of the company became its 
“trustees”; and that it was only such “trustees” who 
could make or authorize the making of the written 
demand now under consideration. 
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Assuredly, the effect of this charter’s forfeiture, as 
well as all other questions incident thereto, must be 
passed upon and determined under the laws of the 
state under which Pacific Crude Oil Company not only 
was incorporated, but also had its charter repealed, to- 
wit, the state of Delaware. 

Such matters are provided for and regulated in 
Delaware, by what are there termed “The General Cor- 
poration Laws,” and “The Annual Franchise Tax 
Law,’ of that state. Both of these laws are in evi- 
dence in this suit, as “Plaintiff's Exhibit No. 14.’ The 
pertinent sections of these laws have been selected and 
stipulated upon by counsel for the respective parties; 
and it is only such stipulated sections that appear in 
the record on this appeal. (See stipulation, Record, p. 
632. ) 

Pursuant to section 74 of this Franchise Tax Law, 
this company’s charter became void on January 28, 
1918, for non-payment of certain taxes then due the 
state of Delaware. And presumably—although there 
is no evidence thereof—the governor of that state 
issued his proclamation accordingly. 


That section provides that, if any corporation shall 
fail to pay certain specified taxes, 


“The charter of such corporation shall be void, 
and all powers conferred by law upon such cor- 
poration are declared inoperative and void.” 


There is no question but that, under this declara- 
tion of the statutes, by itself, the Pacific Crude Oil 
Company would have become civally dead, and would 


al 


have been shorn of all its charter powers on January 
28, 1918. 


A saving provision for a qualified continuance of 
such dissolved corporation’s existence is, however, pro- 
vided for by the General Corporation Laws of Dela- 
ware, as follows: 


Sec. 40. CONTINUATION OF CORPORATION 
AFTER DISSOLUTION, FOR PURPOSES OF SUIT, ETC.: 
All corporations, whether they expire by their own 
limitation, or are otherwise dissolved, shall never- 
theless be continued for the term of three years 
from such expiration or dissolution bodies cor- 
porate for the purpose of prosecuting and defend- 
ing suits by or against them, and of enabling them 
gradually to settle and close their business, to dis- 
pose of and convey their property, and to divide 
their capital stock, but not for the purpose of con- 
tinuing the business for which said corporation 
shall have been established.” 


In spite of this clearly specific provision that dts- 
solved corporations are continued for three years after 
dissolution, as “bodies corporate,’ for certain specified 
purposes, and with certain specified powers, defendants 
argued in the court below that Pacific Crude Oil Com- 
pany became absolutely defunct, by the governor’s 
proclamation, on January 28; 1918; and that its then 
directors became trustees for all and every of the 
very purposes specified in the statute just quoted. 

In an attempt to support their argument, defend- 
ants cited sections 41 and 46 of the General Corpora- 
tion Laws of Delaware. 
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By this section 41, directors of certain dissolved cor- 
porations do become the trustees thereof. But the 
scope of this section is specifically limited by its terms, 
to the dissolution of any corporation wieder the pro- 
visions of section 39 of the same laws, which section 
provides solely for the voluntary dissolution of a cor- 
poration, by its stockholders, through its directors. It 
certainly cannot be seriously claimed that either of 
these provisions are applicable to the dissolution of 
Pacific Crude Oil Company. 

Section 46 will be discussed in connection with other 
features of the law in this case; and will likewise be 
shown to have no bearing on the point under con- 
sideration. 

It seems appropriate to a better understanding, and 
the consequently: better interpretation of these cor- 
poration laws, to recall that under the Common Law, 
when a corporation was dissolved, its real property 
reverted to the original grantors, its personal property 
was confiscated by the crown, or the state, and that 
all its debts, owed either to, or by it, were cancelled. 
And all this on the theory that, by its dissolution, the 
corporation was dead like a human person without 
any legal successors. Courts of equity, with their 
broad and diversified powers, did much to relieve 
against this abuse and confiscation of the Common 
Law. And later their procedure and practice grad- 
ually became a part of the legislative enactments of 
different states, until today there are but few states 
which have not fully. nullified this Common Law, by 
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legislation looking to the due preservation and dis- 
tribution of dissolved corporations’ assets, for the 
benefit of stockholders and creditors. Naturally these 
state laws are far from uniform as to the details of 
execution, although generally for the same ends and 
results. And, consequently, the law of the particular 
state applicable to any case, alone must be considered 
and applied. 

It also must be conceded that these remedial stat- 
utes—such as those now under discussion in the case 
at bar—must be strictly construed; that the provisions 
thereof must be strictly followed and applied; that the 
powers and authority given or created thereby are to 
be exercised only in the form and manner particularly 
specified; and that only such powers and authority as 
are thus particularly given or created, are legal, or 
can be exercised. 

Applying these general rules of construction and 
application to the Corporations Laws of the state of 
Delaware, as cited and quoted, supra, it must be clearly 
apparent that by the above cited section 40, Pacific 
Crude Oil Company, was continued as a “body cor-. 
porate,’ with all the attendant powers and authority 
of itself, its officers, and directors (excepting for the 
purpose of continuing its business) “for the term of 
three years” from January 28, 1918; and that its 
directors did not become trustees to settle its affairs. 

In several of the states, directors do become trustees 
in such cases, and for such purposes. But it is only 
where and when there is a specific statute to that effect, 
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and which alone makes them such. A provision to that 
effect is found in the laws of California. See California 
Code of Civil Procedure, Sec. 400, as amended by 
@hap. 216, Stats. 1917 (p. 380). WLikewises meade 
statutes of New Jersey, New Jersey Statutes of 1896, 
section 54. 

There is, however, no such general provision in the 
Delaware laws. Consequently, in that state, the di- 
rectors of a dissolved corporation, excepting in cases 
of voluntary dissolution, do not become trustees to 
wind up its affairs. And that is in perfect accord with 
the proviso of section 40, supra, which continues the 
corporation a “body corporate,” after dissolution, for 
that purpose. : 

The Annual Franchise Tax Law, and the General 
Corporation Laws of the state of Delaware are each 
part of a legislative scheme respecting corporations; 
and, being in pari materia, should be construed to- 
gether. And if the pertinent provisions of these two 
statutes are considered in their entirety, and in their 
proper relation to each other, this general scheme is 
very plain. 

By these General Corporation Laws it is apparent 
that the affairs of a dissolved corporation may be 
wound up and settled by three different persons, or 
sets of persons, each depending upon the particular 
circumstances and conditions of the dissolution. 


1. If the corporation is voluntarily dissolved under 
the provisions of section 39, then by the directors, as 
trustees, as provided for by section 41. 
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2. If the corporation is dissolved in any other way 
than by voluntary proceedings under section 39, than 
by the corporation itself, acting through its regular 
officers and directors, as provided for by section 40. 

That a corporation dissolved by the governor’s proc- 
lamation, for non-payment of taxes, is within the pur- 
view of section 40 of the General Corporation Laws, 
was held in: 

Harned v. Beacon Hill Real Estate Co. (Court 
oi Chancery of Delaware), 7 Wel. Chan. 232, 
el) Ave, Jee 06h 


Affirmed by Supreme Court of Delaware: 
Deeb Chanes ll e+ Atl, Rep. 229) 235: 


3. If either of these trustees in the one instance, or 
the company itself in the other, has not completely 
settled the corporate affairs within the three-year term 
specified in and allowed by section 40 therefor, then by 
a receiver, as provided for by section 43. 

This subdivision and classification also tends to ex- 
plain the section 46 of the General Corporation Laws, 
which provides that when the dissolution of any cor- 
poration is suggested upon the record of any action 
pending against it, at the time thereof, “the names of 
the trustees or receivers” shall be entered upon the 
record, and the action shall proceed against them. It 
must, therefore, be clear that if the company itself 
was defending the action, during the three-year exten- 
sion term, no substitution would be necessary, and, 
consequently, is not provided for. After the expira- 
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tion of these three years, the receiver would, of course, 
be substituted in its place. 

That the dissolved corporation, its officers and 
agents, may lawfully continue, even after the govern- 
or’s proclamation of the forfeiture of its charter, the 
exercise of their former rights, powers and authority 
—subject only to the limitation prescribed by the above 
cited section 40 of the General Corporation Laws— 
is also clearly evidenced by the provisions of section 
81 of the Delaware Annual Franchise Tax Law. 


This section after particularly specifying how a 
charter that has thus become void, may be reinstated 
and restored, provides that: 


“In all cases in which the charter of any cor- 
poration * * * has become inoperative or void 
by proclamation of the governor * * * Gor 
non-payment of taxes, and such corporation has 
been reinstated and entitled to all its franchises 
and privileges, such reinstatement shall validate 
all contracts, acts, matters and things made, done 
and performed within the scope of its charter by 
such corporation, its officers and agents, during 
the tune when such charter was inoperative or 
void, with the same force and effect and to all in- 
tents and purposes as if said charter had at all 
tumes remained in full force and effect; and all 
real and personal property, rights and credits 
which were of said corporation at the time tts 
charter became inoperative or void, and which were 
not disposed of prior to the time of such reinstate- 
ment, shall be vested in such corporation, after 
such reinstatement, as fully and amply as they 
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were held by said corporation at and before the 
time its charter became inoperative or void; and 
said corporation after such reinstatement shall be 
as exclusively liable for all contracts, acts, matters 
and things made, done, or performed in its name 
and on its behalf by tts officers and agents prior to 
such remstatement, as tf tts charter had at all 
times remained in full force and effect.” 


Can there be any doubt but that this section was in- 
tended to cover the acts of the dissolved “corporation, 
its officers and agents” during the three year extension 
of its corporate existence? 


This construction of the Delaware laws is also fully 
recognized in Harned v. Beacon Hill Real Estate Com- 
pany, cited supra, where the Court of Chancery held 
that 

“By section 40 the corporate existence is ex- 
tended for three years from the time of voluntary 
dissolution for winding up the affairs of the com- 
pany. After three years the officers of the com- 
pany have no power to continue further their wind- 
ing up duties.” 


And in discussing the power of the Court of Chan- 
cery, under section 43 of the General Corporation 
Laws, to appoint a receiver for a dissolved corpora- 
tion, after the expiration of this three years, “to take 
charge of the unfinished business and undisposed assets 
of the company,” this same opinion says: 


“The statute does not indicate the form of the 
application, but presumably it is intended that the 
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forms and procedure in equity cases shall be used 
so far.as practicable * * *. In every suit there 
must be parties, and the corporation, though para- 
lyzed, is still a proper party, and its officers may 
answer for tt in that swt.” 


The Delaware Supreme Court, on the appeal: of this 
case, says: 

“But one question raised is ‘whether the com- 

pany could be made party defendant in the pro- 

ceedings ‘instituted below for the appointment of 
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a receiver’. 


And after quoting this section 40, in full, continues: 


“We fail to see that section 46 of the Corpora- 
tion Act is at all pertinent to the question before 
us, because its sole purpose is to provide. that a 
suit begun against a corporation before dissolution, 
shall not abate on account of the dissolution,” ete. 


“That section (40) provides for the continuance 
of the corporation for three years after dissolu- 
tion in order that the company itself may settle 
and close is business. Such settlement would be 
entirely voluntary with the company. * * * The 
procedure that is not only usually, but invariably, 
followed in such court is the one that was adopted 
in the present case. A bill of complaint was filed, 
and necessarily there had to be a defendant in the 
action. Who should be named as defendant? Man- 
ifestly.there could be none other than the Beacon 
Hill Real Estate Company, the dissolved corpora- 
tion. If such corporation could not be made party 
defendant, then there could be no defendant named. 
* * * Tn that way only would the company be 
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apprised of the fact that application had been 
made to the court for the appointment of a receiver 
to sell its property.” 


Do not all these expressions of the law clearly show 
the company’s continued actual existence under section 
40? And that the directors do not become trustees? 
In that case, the company, as such, was sued, and an- 
swered through its proper and usual officers. 


Analogous provisions of the statutes of states other 
than Delaware, have also been similarly construed. 
Harris-Woodbury Lumber Co. v. Coffin (C. C., 
Ve Nor Carolina), 1/9 Ped® 257, 263; 
construing the statutes of New Jersey. 
eam veesaoe (te. C. Minn), 56 Medool- 
Olmstead v. Distilling & Cattle Feeding Co. (C. 
C. Illinois), 73 Fed. 44; 
Boyd v. Hankinson (C. C. A. 4th Circuit), 92 
Fed. 49, construing the statutes of New Jer- 
sey. 


In Hanan v. Sage the court says: 


“The Corporation, under this statute, did not 
cease to exist after the decree of the Supreme 
Court (forfeiting charter), but continued its or- 
ganization and retaimed its officers and directors, 
and its stockholders continued to be such, with all 
the authority possessed before. True, the corpora- 
tion only existed for the purpose of winding up its 
corporate business, and closing up its concerns; 
but to do this it had full control over all its prop- 
erty, and could dispose of it for the purposes indi- 


cated in the statute” * * * The Stattitemic clean 
in its terms, and, unless the act done by the cor- 
poration before the three years expired is clearly 
for some purpose other than that pointed out, or 
is fraudulent, there is no reason why the convey- 
ance to the defendant should be declared void.” 


And like construction was made in the Olmstead 
case: 

“IT do not think, as was argued here, that the 
directors of said corporation became trustees. It 
seems to me that, within the sense of the statute, 
the corporation itself became a trustee as soon as 
the judgment of ouster was rendered. * * * Here, 
by our statute, the corporation itself, when the 
judgment of ouster was rendered, became the trus- 
tee, for the purpose of converting and dividing its 
property among the persons who were entitled to 
receive the same.” 
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Pacific Crude Oil Companys Retaining of Cochran 
as lis Attorney, Was Not Within the Statute of 
Frauds. Nor Was the Written Demand on De- 
jendant-Appellant for a Statement of Rents and 
Profits, at All Affected by that Statute. 


Appellant’s brief presents but one point of argument 
(point 3) against the sufficiency of this written demand 
on defendant-appellant, for a statement of rents and 
profits. 

The substance of that argument is that Coochran’s 
retainer as attorney, by Pacific Crude Oil Company, 
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is within the statute of frauds; and not being in writ- 
ing, is void. And further that, consequently, Cochran’s 
acts as such attorney, under such retainer, were un- 
authorized. It also being more particularly contended 
that “the agreement of employment of William H. 
Cochran by the Pacific Crude Oil Company covered the 
period of five years, and not being in writing as re- 
quired by section 1624 C. C., was utterly void. William 
H. Cochran therefore had no right to make the demand 
in writing as attorney of the judgment debtor.” 


Appellant’s argument shows that appellant either has 
failed to appreciate the objects and purposes of this 
statute, or that it has deliberately ignored the same. 
For, as was said in 

Galen v. Gasetti, 149Cal. App. 693, 113 Race365; 
366, 


“The statute of frauds is for the prevention, 
not in aid of the perpetration, of fraud. It 1s to 
be used as a slueld, not as a sword.” 


Appellant argues that because Cochran, under this 
retainer, was occupied for several years in his work as 
attorney for the judgment debtor, Pacific Crude Oil 
Company, this fact brings his contract of employment 
within the statute of frauds. 

Appellant again fails to appreciate the very terms of 
the statute on which it relies, and which it quotes in its 
brief; and appellant likewise incorrectly reads its own 
cited authorities. 

Section 1624 of the California Civil Code—which is 
cited and relied on by appellant—clearly and in express 
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words covers only an agreement that “by its terms’’ is 
not to be performed within a year. 

The only evidence as to Mr. Cochran’s retainer as 
attorney for Pacific Crude Oil Company, is in his own 
testimony on that subject, appellant is again in error in 
its quotation of Mr. Cochran’s testimony on that sub- 
ject, so far as such testimony is pertinent to this de- 
mand for a statement of rents and profits. 


The testimony as quoted by appellant is strictly lim- 
ited to Mr. Cochran’s first coming to California in 
February, 1914. He returned home in July, 1914. And 
after the commencement of the suit in which the judg- 
ment here involved was entered, and in January, 1915, 
he was again retained as attorney by Pacific Crude Oil 
Company, to protect its interest. Mr. Cochran’s testi- 
mony as to this particular retainer, appears on page 96 
of the record, as follows: 

“T was asked if I would return to California and fight 
this matter through; and while I opposed first, they 
(the stockholders of Pacific Crude Oil Company) said 
they wanted me to come back, and that I should return 
here (California) and do whatever I thought was best 
not only in legal proceedings but otherwise so that the 
property would not be lost to them.” 


Is there anything in any part of Cochran’s testimony 
to indicate, or upon which any fair assumption can be 
legally founded, that either of the parties to this re- 
tainer then thought or contemplated that the legal serv- 
ices which Cochran was then retained to perform and 
carry out, would cover the period of time which subse- 


quent developments—and more particularly the actions 
of this defendant-appellant—required should be given 
to them? Certainly the “terms’’ of this retainer do not 
indicate or show any such thought or contemplation; 
or that, in fact, such legal services could not and would 
not “be performed within a year from the making” of 
such retainer; or that Cochran was then retained for 
any specific term which assuredly was for longer than 
a year. 

It is doubtful if defendants’ solicitors in this suit 
have any written retainer from their clients. This suit 
has now been pending for considerably more than a 
year. Will those solicitors admit to their clients, that 
their retainer is within the statute of frauds, and that, 
consequently, they have no right of recovery for their 
legal services herein? 

The question is not as to the length or period of time 
actually occupied in the performance of the agreement. 
The real and the only question is “do the ‘terms’ of the 
agreement by themselves show that the agreement was 
not to be performed within a year?” 

The decisions of the California courts on the cited 
provisions of the California Civil Code brook no discus- 
sion on that question. See: 

Stewart v. Smith, 6 Cal. App, 152, 91 Pac. 667, 
670; 

Hellings v. Wright, 29 Cal. App. 649, 156 Pa. 
S658 

Mrci<eamy, v- Black, 117 Cal. 592,49 Pac, 710; 

Dougherty v. Rosenberg, 62 Cal. 37. 
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In Stewart v. Smith, the California Court of Appeals 
says: 

“Tt is sufficient to say that the contract in ques- 
tion is not ‘an agreement that by its terms is not 
to be performed within a year from the making 
thereof.’ It is said in McKeany v. Black, 117 Cal. 
592, 49 Pac. 710, ‘if the contract by its terms is 
not to be performed within a year it is void, but 
if it may by its terms be performed within a year, 
it 1s not, even though it may not be performed 
within that time.’ ‘To the same effect are Dough- 
erty v. Rosenberg, 62 Cal. 37, and Blanding v. Sar- 
Pent, JouN bio) soos mec na 


The only quoted citation in appellant’s brief—from 
Chitty on Contracts—is in no way in conflict with the 
doctrine laid down in these decisions. On the contrary, 
it is in perfect accord with them; and absolutely fails 
to support appellant’s argument and contention. 

Moreover, the parol agreement having been entirely 
executed, is not within the statute of frauds. 

Simmons v. Sweeney, 13 Cal "App. 2639100" rac: 
265° 
McCarthy v. Pope, 52 Cal. 561. 


Defendant-appellant also waived any possible defense 
of the statute of frauds, by failing to object on such 
ground, to the parol evidence relative to the retainer in 
question, when such evidence was offered and given. 

Nunez v. Morgan, 77 Cal 427, 43309 Pac oon 
JSS) 
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And again, no mere “intruder”—as is this defendant- 
appellant—‘“can invoke the aid of the statute of frauds.” 
Siewdrevesmitneg! Pac 66/7, 6/0. 


Assuredly this Honorable Court will not permit ap- 
pellant to turn into a “sword” what was intended to be 
used as a “shield” against fraud. 


FIFTH POINT. 


The Assignment by the Judgment Debtor, Pacific 
Crude Oil Company, to Complainant, of the 
Right of Redemption Here Involved, Was 
Made With Due Authority: Was Sufficient to 
Transfer to Complainant Such Right of Re- 
demption: and Complainant Thereby Became 
Entitled to Make the Same. 


By a certain instrument in writing, dated June 11, 
1919, the judgment debtor, Pacific Crude Oil Company, 
assigned to complainant, for an expressed valuable con- 
sideration, the redemption and the right of redemption 
involved in this suit. (Plaintiff’s exhibit No. 8, record 
Ws 09. ) 

Appellant questions and attacks this assignment upon 
three separate and different grounds; First: That it 
was not legally executed and the Pacific Crude Oil 
Company was not bound thereby. (Appellant’s brief, 
point 6.); Second: That it is invalid by reason of the 
fiduciary relationship existing between the parties there- 
fomeceppellants briei, point 5.); And third: That it 


does not entitle complainant to make this redemption 
unless he has an interest in the whole or some part of 
the property. (Appellant’s brief, point 4.) 
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This Assignnent Was Prima Facie Evidence; the Bur- 
den of Disproving It, and of Showing Any Inva- 
lidity, Was on Defendants; and the Assignment 
Was Properly Admitted in Evidence. 


Appellants’ whole argument under point 6 of its 
brief, is devoted to an elaborate discussion of the pow- 
ers and authorities of officers of a corporation in gen- 
eral; and more particularly, as to the powers and au- 
thority of the officers of this judgment debtor under 
the statutes of the state of Delaware. 

But in the intensity of its argument on the question 
of the general powers and authority of corporate offi- 
cers, appellant, unfortunately, has overlooked or lost 
sight of the fact that such question is not at all here 
involved. 

The sole question here is, “was this assignment prop- 
erly admitted in evidence?” And on that question, the 
powers of the judgment debtor’s officers to execute the 
assignment, is of no possible material interest or con- 
cern. 

The question of the propriety of the Honorable Dis- 
trict Judge’s admission of this original assignment as 
evidence in this suit, is controlled by the statutes of 
California relative to such evidence. 
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Section 1951 of the California Code of Civil Proce- 
dure provides, in part, as follows: 

“Every instrument conveying or affecting real 
property, acknowledged or proved and certified, as 
provided in the Civil Code, may, together with the 
certificate of acknowledgment or proof, be read in 
evidence in an action or proceeding, without fur- 
ther proof.” 


The provisions of the Civil Code to which reference 
is thus made, are found in S. 1189 thereof. The perti- 
nent part thereof is as follows: 


“Provided, however, that any acknowledgment 
taken without this state in accordance with the 
laws of the place where the acknowledgment ts 
made, shall be sufficient in this state; and provided 
further, that the certificate of the clerk of a court 
of record of the county or district where such 
acknowledgment is taken, that the officer certify- 
ing to the same is authorized by law so to do, and 
that the signature of the said officer to such cer- 
tificate is his true and genuine signature, and that 
such acknowledgment is taken in accordance with 
the laws of the place where the same is made, 
shall be prima facie evidence of the facts stated 
im the certificate of satd clerk.” 


The certificate which is a part of this assignment, 
not only accurately follows, but also completely com- 
plies with these several requirements of the Civil Code. 
(Record, p. 574.) 

Consequently, this assignment, together with the ac- 
companying certificate as to the acknowledgment there- 
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of, were properly received in evidence by the honorable 
trial court, under the just quoted provisions of S. 1951 
of the California Code of Civil Procedure. 

It may properly here be noticed that while at first 
the learned District Judge admitted in evidence only the 
assignment (Record, pp. 98, 99), later the “whole 
paper,’ including the certificate of acknowledgment, 
was admitted in evidence on the court’s own declara- 
tion to that effect; and that that was done without any 
objection or exception by defendants. (Record, p. 125.) 
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The Delaware Statutes Do Not Affect this Rule of 
Evidence. 


Appellant presents some argument—which on its 
very face shows appellants’ own lack of faith and con- 
fidence therein—as to the powers and authority of 
Pacific Crude Oil Company’s officers to execute this 
assignment, in view of the forfeiture of that company’s 
charter. And certain provisions of the Delaware stat- 
utes are cited in an effort to bolster up this very weak 
and shaky argument. 

It has been already shown, supra, that there is no 
question of the powers of the judgment debtor’s officers 
properly before this Honorable Court for review. The 
sole question now under consideration, is purely and 
solely one of evidence. And on that question the cited 
Delaware statutes have no bearing. 

However, these Delaware statutes have been already 
fully presented and discussed by appellees (fourth point 
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B). And it has been unquestionably shown and estab- 
lished that, in spite of the forfeiture of its charter, 
Pacific Crude Oil Company’s corporate existence was 
continued for all the purposes and matters involved in 
this suit; and that the company likewise retained its 
officers and directors with all the respective attendant 
powers and authority as before the forfeiture was had. 
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No Question as to the Validity of this Assignment Is 
at Issue in this Suit, Nor Can Its Validity Be 
Questioned Herein. 


Appellant asserts that this assignment is invalid by 
reason of the fiduciary relations between the partics 
thereto. (Appellant’s brief, point 5.) 

If such were the law, it certainly would be a new and 
most startling doctrine. No wonder appellant’s brief 
is so silently silent on authorities to support the asser- 
tion. If such were the’ law, no trustee could ever deal 
with the cestui que trust, as to the trust estate. Nor 
,vice versa. 

All the authorities cited by appellant, go simply to 
the proof of good faith and the sufficiency of the con- 
sideration, if and when the transaction and the consid- 
eration therefor is questioned by the beneficiary himn- 
Self. 

It certainly is a most startling, preposterous, and 
absurd claim that a third party, a mere intruder, can 
collaterally question the validity of transactions between 
a trustee and a cestue que trust; or collaterally inquire 
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into the sufficiency of the consideration for such trans- 
actions. Or that on the mere unfounded insinuations 
of such an intruder, a party would be bound to prove 
the validity of his transaction and the sufficiency of its 
consideration. 

There is one statement in appellant’s brief that is not 
only unqualifiedly false and unfounded, but which also 
ill becomes appellant’s brief on this appeal. And that 
is the statement that “the undisputed evidence dis- 
closes that the consideration for the assignment was not 
only inadequate but tended to operate as fraud upon 
the stockholders of the Pacific Crude Oil Company.” 
While, as already said, no such question can be properly 
raised on this appeal, this statement should not be left 
unanswered, or appellees might be considered as admit- 
ting its truthfulness. 

There is not a suggestion, let alone any evidence, of 
the value of the property in controversy. 

The evidence clearly shows what complainant gave 
or paid for this right to redeem. (Record, p. 90.) 
And that Pacific Crude Oil Company, who assigned the 
redemption right, was then without any money, so that 
it could itself make this redemption, or even pay com- 
plainant for his years of legal services. (Record, p. 
97.) And Cochran gave a general release to the com- 
pany and all its stockholders. 

Nor is there any warrant from the evidence, for any 
conclusion that this assignment was not authorized by 
the largest amount of the outstanding company’s stock, 
as, in fact, it actually was. 
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This ill-founded and untrue statement should have 
found no place in a brief before this Honorable Court. 
It is the more marked as coming on behalf of one who 
not only has endeavored to unlawfully seize and retain 
this property for itself without any consideration, but 
who has also ignored and violated every rule and prin- 
ciple of justice, fairness, law and equity, as repeatedly 
found by the honorable trial judge, and also by the 
special master herein. 

This Honorable Court’s indulgence and pardon is 
asked for this transgression. 


IV. 


THE RIGHT AND POWER TO ENFORCE THE REDEMPTION 
ASSIGNED TO COMPLAINANT, Is Not DEPENDENT 
Upon CLAIMANT’s ALSO HAVING AN INTEREST IN 
THE WHOLE oR ANY PART OF THE PROPERTY. 
But, In Any Event, COMPLAINANT Has SucH 
AN INTEREST. 


Appellant argues (Appellant’s Brief, Point 4) that 
as the California Statute (Code of Civil Procedure, 
Sec. 7/01) provides for redemption by “The judgment 
debtor, or his successor in interest, in the whole or 
the debtor cannot, “Inde- 
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any part of the property, 
pendent of a transfer of some interest in the property, 
clothe a stranger as assignee with the right of re- 
demption which is given only to him personally or to 
his successor in interest in the whole or part of the 
property.” 
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Appellees respectfully submit that the right of re- 
demption is a purely personal right, which follows the 
person and not the land. And that, consequenily, own- 
ership of neither the property nor even of any interest 
therein, is essential to the exercise and enforcement 
of such right. And further that such right is assign- 
able, and is enforceable by the assignee thereof, re- 
gardless of any ownership of the property. 

Appellees further respectfully subnut that, m any 
event, complainant has such an interest in the property. 

Before proceeding with the argument on these con- 
tentions, appellees would direct attention to the assign- 
ment of this right of redemption. (Plaintiff’s Exhibit 
No. 8, Record, p. 569.) This instrument, in the neces- 
sary and proper language, transfers to complainant, 

“All and every right, title, interest, benefit and ad- 
vantage under and because of the said right of redemp- 
tion; and also every power and authority in con- 
nection therewith ,including any and all rights of 
action and proceedings to make and enforce such re- 
demption. It being the intent and purpose of the said 
Pacific Crude Oil Company, by this instrument, to 
absolutely and fully assign and transfer unto the said 
William H. Cochran, not alone its aforementioned cer- 
tain right of redemption, but also every right, power 
and authority, either at law, or in equity, in any way 
connected therewith so that the said William H. Coch- 
ran may as fully and completely make and enforce 
such redemption as this company might, and could 
do, if this sale and assignment had not been made, 
and as if this company. was personally present.” 
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A. 


The Judgment Debtor’s Right to Redeem Is Not De- 
pendent Upon Any Ownership of the Property. 
Such Right Is Assignable; and May Be Enforced 
by the Assignee Thereof, Regardless of Any In- 
terest nm the Property. 


The statute unqualifiedly gives the “judgment 
debtor” the right to redeem. Such right is given with- 
out any qualification or limitation whatsoever. 

That the judgment debtor may make redemption 
even if he has transferred his interests in the prop- 
erty to be redeemed, or even if he never had any inter- 
est there, has been repeatedly held by the courts. 


The generally well recognized rule on this question 
is stated in 17 Cyc. at pave 1327, as follows: 


“The statutes giving the judgment debtor the 
right to redemption do not make the actual owner- 
ship at the time of sale or redemption a condt- 
tion precedent, the right following the person and 
not the land, and continuing for the period pre- 
scribed by the statute, although the debtor mean- 
while may have parted with his title.” 


And numerous cases are cited as authorities for 
this text. For the California authorities there cited, 
see: 

So. Calif. Lumber Co. v. McDowell, 105 Cal. 
99, 38 Pac. 627; 
Yoakum v. Bower, 51 Cal. 539. 
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The case of So. Calif. Lumber Co. v. McDowell is 
of particular interest in that the judgment debtor 
never had had any title to or even any interest in a 
certain part of the property sold at the execution sale; 
and yet he was held to be entitled to make its re- 
demption. 


Yoakum v. Bower holds that even if the judgment 
debtor has parted with his interests in the property 
sold under execution, he still retains his right of re- 
demption thereof, a like right being also given to the 
purchaser or successor to such interests. In its opinion 
in that case, the Supreme Court of California says: 


“A defendant in execution can redeem from an 
execution sale, notwithstanding he has conveyed 
to another the property sold under execution. The 
Code of Civil Procedure, section 701, provides in 
terms that property sold subject to redemption 
may be redeemed by the judgment debtor or his 
successor in interest in the whole, or any part 
of the property. The successor in interest may 
redeem, but the judgment debtor may also do so. 
The statute provides that the judgment debtor, as 
such, may redeem; not that he may redeem only, 
and in the event, that he has no successor in in- 
terest in the property sold under execution. There 
is no good reason why the statute, which 1s rem- 
edial in its character, should receive a narrow con- 
struction, in order to defeat the right of redemp- 
tion which it intended to give. It might be that 
the judgment debtor has covenanted with his suc- 
cessor in interest to effect a redemption from the 
sale, and a variety of other cases might readily 
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be smagined, in which the judgment debtor, even 
though he had sold the property, would still have 
an interest in effecting a redemption from the 
execution sale.” 


Moreover, if it weré requisite that with an assign- 
ment of the right of redemption, there should also be 
a conveyance of some interest in the property itself, 
then the right would not be personal, but would neces- 
sarily be running with the land. And that is not the 
character of the right of redemption, as has been 
already shown. 

It thus is clearly apparent that—in so far at least 
as the judgment debtor is concerned—the right of re- 
demption is a right given to the judgment debtor, as 
emen; and that as it does not “run with the land,” 
the successor in interest in the property would not 
have any right of redemption thereof, except for this 
specific provision of the statute that gives him an 
equal right of redemption with the judgment debtor. 

It being established that the judgment debtor has a 
personal right of redemption independent of the owner- 
ship of the property, to be redeemed, the questions 
arise: Can this mere right of redemption be assigned 
by the judgment debtor? And can it be enforced by 
the assignee thereof? 


The general rule as to the assignability of such right, 
is stated in 17 Cyc. at page 1329, to be as follows: 


“The general rule is that the statutory right 
to redeem property sold at an execution sale is 
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assignable, and the assignee succeeds to all the 
right and interest of his assignor.” 


It becomes pertinent to consider at least the legal, 
if not also the equitable nature and character of the 
right of redemption as thus given by the statute. The 
legal nature and character is specifically defined and 
prescribed by the California Civil Code. 


Section 655 of that Code provides, in part, that, 
“There may be ownership of * * * rights 
created or granted by statute.” 


As this statutory right of redemption is surely with- 
in this provision, the judgment debtor likewise as- 
suredly has “ownership” of such right. 


The code further provides by section 654, as follows: 


“In this code, the thing of which there may bé 
ownership is called property.” 


Under these two cited provisions of the code, the 
judgment debtor not only assuredly has “ownership” 
of this right of redemption, but such right is also 
“property.” 


Absolute ownership of property is also defined by 
section 679 of the Civil Code in the following language: 


“The ownership of property is absolute when a 
single person has the absolute dominion over it, 
and may use it or dispose of it according to his 
pleasure, subject only to general laws.” 


The statute which gives this right of redemption to 
the judgment debtor, makes no qualification or limita- 
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tion of his absolute ownership thereof. Nor does it 
place any limitation on his right to “dispose of it ac- 
cording to his pleasure.’ Nor is there any such qual- 
ification or limitation created by any “General” or other 
laws. 

As the judgment debtor had the absolute ownership 
of this right of redemption, it also had the right to 
“dispose of it according to his pleasure.” 

Appellant concedes in its argument that the judg- 
ment debtor had the right to assign this right of re- 
demption; but contends that such assignment is not 
capable of enforcement without the assignment of some 
further and attendant rights in the property itself. 

To sustain such a contention would be a mockery. 
It would be to say that a “right” may, be assigned, 
but not the assignor’s remedy of enforcing the same. 
It would be to say that while one may dispose of his 
property “according to his pleasure,” he cannot trans- 
fer his rights of enforcement in connection therewith. 
It would be to say that the assignee must have in- 
terests in the property, which are not requisite to the 
assignor’s right to redeem. It would be a transfer of 
a mere shell, without any kernel. In other words, 
such “property” would be valueless and incapable of 
realization, unless retained by the judgment debtor 
himself. And the provision of the statute that he 
may “dispose of it according to his pleasure” is value- 
less, and but a travesty. 


ao 
B. 


Complainant Had an Interest m the Property. 


Appellant further argues that the assignment in 
question does not entitle complainant to make this 
redemption, ‘unless he has an interest in the whole 
of the property or some part thereof.” 

The record on this appeal indisputably establishes 
that the legal title to the property involved in this suit, 
was in William H. Cochran, the complainant im this 
suit; and that, at the time of the execution sale of 
March 3, 1917, he was in undisputed possession and 
occupation of that property by, virtue of such legal title. 

In this connection, the opinion of the Honorable 
Trial Judge on the hearing of this suit, is particularly 
pertinent, when he not only holds that complainant 
“had the “right to redeem,” but also that “it was his 
(Gochrans) duty to redeem. “(Record apasizem 

The purposes for which Cochran held this legal 
title, certainly are of no material concern. The im- 
portant fact is that Cochran held and owned the legal 
title to this property. 

Can it be doubted but that complainant’s holding 
and ownership of the legal title to this property, was 
sufficient “interest in the property” as to satisfy even 
this argument of appellant? 
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SIXTH POINT. 


Appellant, as Purchaser at the Execution Sale, 
Acquired No Right of Possession of the Prop- 
erty Then Sold. Nor Could Said Purchaser 
Lawfully Take Such Possession until After the 
Expiration of the Period Within Which Re- 
demption from Said Sale Could Be Made. Con- 
sequently, Appellant Was a Trespasser on the 
Real Property Involved in this Suit. 


The elaborate argument in appellant’s brief on ex- 
press and resultant trusts may be interesting, but it is 
not important nor relevant to the real question in- 
volved on this appeal and which appellant has endeav- 
ored to camouflage with immaterial law and authorities. 

It is not questioned but that, at the execution sale of 
March 3, 1917, all the then existing interests of Pacific 
Crude Oil Company in the property involved in this 
suit were sold to appellant. 

But it does not seem important to now exactly de- 
fine and fix what those interests were. That the judg- 
ment debtor then had some such interests is conceded. 
And even if the finding in the “sixth” paragraph of the. 
interlocutory decree, by which such interests are ad- 
judged, is erroneous—as now claimed by appellant, but 
to which no error has been assigned—this Honorable 
Court is not bound to adopt or follow such finding; nor 
can this final decree be reversed because of any errone- 
ous finding—even if there be one—provided, of course, 
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that the conclusions of the decree are otherwise well 
founded. 

The important and the only question (on this point) 
which goes to the merits of the decrees in this suit, zs, 
what are the rights acquired by appellant as purchaser 
at the execution sale of the then existing rights and 
interests of Pacific Crude Oil Company. in the real 
property involved in this suit? It is not a question of 
what rights or interests of the judgment debtor were 
sold. The sole question is as to the rights of the pur- 
chaser in connection with whatever was sold. 

Appellant’s whole argument is devoted to obscuring 
the only important and the real question, in the hope of 
offsetting and upsetting one of the fundamental prin- 
ciples and rules of law and equity on which the master’s 
report and the decrees herein are founded, to-wit, “that 
appellant was a willful trespasser on the property in- 
volved in this suit.” 

It is conceded by appellant that, at the time of the 
execution sale, Mr. Cochran was the holder and owner 
of the legal title to this property; and that he was then 
also in actual possession, occupation and operation of 
the property. In fact as well as at law, Cochran as 
the holder and owner of the legal title, was the only 
person entitled to such possession. Pacific Crude Oil 
Company had no right of possession. At the most it 
had the right to obtain such possession, but only in a 
lawful and proper manner. 

Appellant’s sole conclusion and contention on its 
argument is stated by appellant to be that Cochran is 
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“charged with the obligation to convey the land to the 
Pacific Crude Oil Company at the latter’s demand. 
This obligation was enforceable in equity.” 

Speaking generally, this is a fair statement of the 
law. But appellees would further say that such con- 
veyance would be made only, when and after the trus- 
tee’s rights and interests in connection with the trust 
property had been fully provided for. In other words, 
the claimed right to a conveyance would not necessar- 
ily be an absolute right free of any and all conditions. 

In this case, Pacific Crude Oil Company never made 
any demand on Cochran to convey this property, nor 
did it ever bring any action to compel such conveyance. 


A. 


The Purchaser at an Execution Sale Acquires Only an 
Equitable Estate in the Property Sold, With the 
Right to Receive the Rents Therefrom, or the 
Value of the Use and Occupation Thereof. And 
the Judgment Debtor Is Entitled to the Possession 
Until the Time for Redemption from the Sale Has 
Expired. Consequently, Big Sespe Oil Company, 
by Taking Possession of the Property in Sut, Was 
a Trespasser Thereon. 


The only pertinent statutory provision as to the rights 
of a purchaser at an execution sale, in connection with 
the property thus sold, is found in section 707 of the 
California Code of Civil Procedure, which, in part, 
provides that 
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“The purchaser, from the time of the sale until 
a redemption, * * * is entitled to receive, from 
the tenant in possession, the rents of the property 
sold, or the value of the use and occupation 
thereof.” 


Aside from this statute, the respective rights of the 
owner and of the purchaser, in connection with the 
sold property, between the times of the sale and of the 
expiration of the redemption period, have also been 
repeatedly and uniformly laid down by the decisions of 
the Supreme Court of California. See: 

Rage v. (Rogersagie Cala 293; 
Walker v. McCusker, 71 Cal. 596; 
Purser v. Cady, 120 Cal. 214, 218, 52 Pac. 489. 


The substance of these decisions is that: 


The purchaser acquires only an equitable estate in 
the property sold until the tune for redemption has 
expired; and that the judgment debtor, or his successor 
in interest in the property, 1s entitled to its possession, 
until the tune for redemption has expired, assuming, of 
course, that he had previously had such possession. 

Thus, the purchaser is entitled not to possession of 
the sold property, but, under the statute, only to receive 
the agreed “rents” thereof from the “tenant in posses- 
sion,’ if there be one; or “the value of the use and 
occupation thereof,’ should the owner himself remain 
in possession and use of the property. In such latter 
case the owner is considered to be, and held liable to 
the purchaser as a “tenant in possession.” 

Harris v. Reynolds, 13 Cal. 515. 
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Even the case of Pollard v. Harlow, 138 Cal. 390, 
392, 71 Pac. 454, which is cited in point 2 of appellant’s 
brief as an authority, reiterates and reaffirms this doc- 
trine. The opinion in that case speaks of the rights 
acquired by the sale, and says that they were “subject 
wo be defeated by a redemption * * *, and to the 
right of the judgment debtors to remain in the posses- 
sion of the land wntil the execution of the sheriff’s 
deed.” 

In fact, appellant also expressly admits this to be 
the true doctrine, for after asserting what it claims to 
have acquired by the sale, its brief says that their 
rights were subject to the “right of the judgment debtor 
to the possession of the property during the period 
allowed for redemption.” 

In these just cited cases the judgment debtor was 
the legal owner of the lands which actually were sold, 
and was in actual possession thereof. And although 
the lands themselves were sold, the purchaser acquired 
no right to their possession, such possession remaining 
as before. 

In the case at bar, the judgment debtor was not in 
possession of the property here involved. Nor did it 
have any right of possession thereof. At the most, it 
had simply the right to obtain possession under lawful 
conditions, and in a lawful and proper manner. Even 
if appellant’s argument be adopted, Pacific Crude Oil 
Company had but an equitable estate which had not 
been reduced to possession. 
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Moreover, by the interlocutory decree, paragraph 
“eighth,” it was decreed that the “Purchaser, Big Sespe 
Oil Company, was not entitled to such possession or 
occupation of the said real property.” And to this ap- 
pellant failed to assign any error. 

As appellant had no right to possession, its unlawful 
possession of this property was a trespass thereon. 

Appellant’s paltry excuses and pleas of justification 
for its conceded trespass are farcical. The law recog- 
nizes no excuses for the commission of an unlawful 
act 

Appellant says that “possession was taken solely for 
the purpose of operating and caring for said property.” 
And asks, inasmuch as it was entitled to the rents from 
the property, “How can it be said that complainant or 
the judgment debtor was in any wise injured by the 
possession of appellant?” 

The “care” which appellant so considerately gave to 
this property, and the injury which appellant attempted, 
are fully set-up in its account herein. The opinion of 
the special master (Record, p. 399), which accompa- 
nied his report, is, for the moment, probably a suff- 
cient answer and denunciation of appellant’s solicitous 
interest and inquiry. But more of this subject anon. 
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SEVENTH POINT. 


Big Sespe Oil Company Is Not the Owner of the 
Property Inventoried in Schedule “E”. 


ee 


Appellant claims to be the owner of all the machin- 
ery, equipment, buildings and structures which are on 
the real property involved in this suit, and also even 
such as are sunk therein. All these are particularly 
itemized in schedule “E” of defendant’s account before 
the master. Appellant bases its claim of such owner- 
ship on a certain “Certificate of Sale’ from the sheriff 
of Ventura county, state of California. (Defendant’s 
exlubit “B’” before master, record, p. 628.) 

Because of this alleged ownership, defendant also 
asserts in its account that it is entitled on this account- 
ing, to a credit equal to 7% per annum on the “esti- 
mated value” of all this property as inventoried and 
appraised in schedule “FE,” as compensation for the use 
thereof in connection with the operation of this realty. 

Appellees contend that appellant did not acquire any 
such ownership or title by said sheriff’s sale; and that 
consequently this claimed credit for interest should not 
be allowed. 

On February 17, 1917, the sheriff of Ventura county, 
California, acting under the same writ of execution and 
the same judgment as are involved in the execution sale 
of the realty herein, undertook to sell the “personal 
property” of the judgment debtor, Pacific Crude Oil 
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Company. According even to the very terms and pro- 
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visions of this “Certificate of Sale,” which was given 
to Big Sespe Oil Company after such sale, the said 
sheriff then sold only “all the right, title and interest” 
of the said Pacific Crude Oil Company, of, in and to 
the property in the said certificate particularly men- 
tioned, which property was then and there on and in 
this reality, and which is.also practically the same as 
appellant now claims to own. 

By the two deeds of March 30, 1914, which are in 
evidence (plaintiff’s exhibits 5 and 6, Record, pp. 557- 
568) there was sold and conveyed unto “William H. 
Cochiran as trustee tor Pactic Crude Oi Compan, 
not only the real property involved in this suit, but also 
all the personal property and effects then and there 
thereon. Such personal property, is more particularly 
described in the “Schedule of Personal Property” which 
is made a part of each of said deeds. And it has been 
established in these proceedings that all the personal 
property as was thus sold and conveyed includes what 
is here claimed by appellant. 

As appellant has always conceded, and as it also has 
been decreed that, by virtue of these two deeds, Mr. 
Cochran acquired the legal title to the realty, can it be 
seriously questioned that he did not also likewise ac- 
quire the legal ownership of the personal property on 
that realty? 

Consequently, all that was and in fact all that could 
have been sold at the sale in question was the Pacific 
Crude Oil Company’s right to enforce the trust in con- 


oo 


nection therewith, against the trustee. And, at the 
most, the purchaser at that sale acquired no greater 
right or interest than this, in that personal property. 

The personal property was not sold. Therefore, Big 
Sespe Oil Company did not purchase it. Nor is that 
company the owner of that property. 

There is, therefore, no legal foundation for the 
claimed credit of interest on the estimated value of 
such property; and that, in no event, would that item of 
the account be allowable. 

Appellees also further submit that, in any event, and 
under the particular circumstances of this case, appel- 
lant would not be entitled to compensation for the use 
of this property, on the basis of its “estimated value,” 
but solely on the basis of defendant’s actual investment 
therein, that is to say, on the $300 which defendant 
paid at the execution sale of February 17, 1917. 

Appellant claims to have bought all this property for 
$300; and yet also claims that, when bought, it was 
worth some $18,000. And then asks compensation for 
its use, on the basis of the latter valuation. Would 
an allowance on such a basis be equitable? “He who 
comes into equity must do so with clean hands.” 

Does not this vast difference in these figures also 
conclusively show that appellant did not buy this prop- 
erty, but that it bought only the right of the judgment 
debtor to enforce the trust in connection therewith? 
Is it possible even at a fairly and properly advertised 
and conducted sheriff’s sale, to buy for only $300 what 
is said to be worth $18,000. Mirabile dictu. 
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Moreover, if appellant acquired this property on Feb- 
ruary 17, 1917, as it asserts it did, did it take the prop- 
erty away from the realty, that is “down the hill and 
back again’? It did not, but left it just where and as 
it was. And yet appellant also asserts that the cost of 
merely bringing such property up on to the realty would 
be a considerable one; and that such an item of expense 
is included in its “estimated valuation” of such prop- 
erty. As appellant did not have the expense of bring- 
ing this property “up the hill,’ and even saved the cost 
of taking it “down the hill,’ why should that item be 
considered in estimating the value of the property? 

The only testimony on the valuation of this property 
was given by Hornada. Aside altogether from the 
interest and natural bias of this lone witness, complain- 
ant submits that Hornada was not legally qualified as 
an expert on such values. Hornada never bought nor 
sold used property of this character; nor did he know 
the cost price of similar new property either in March, 
1917, or at the present time, although conceding that 
that was an essenttial element in determining the values 
which he attempted to put on this property. 

Competent experts could easily have been obtained 
by appellant to prove these values, even were such 
question material on this accounting. 

Hornada’s testimony as to values should be disre- 
garded as he was not legally qualified as an expert. 
The only legal proof of value, even if material, is what 
appellant paid for the property, viz., $300. 
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Appellees further submit that, in any event, much of 
what is included in schedule ‘“E” of the account 1s not 
“personal property”; and that, therefore, it legally was 
not the subject of sale under execution of property of 
that description and character. And the sale of Feb- 
ruary 17, 1917, was purely a sale of “personal prop- 
ery. 


The California Civil Code provides as follows: 

“S. 658. Real Property. Real or immovable 
property consists of: 

i leand: 

2. That which is affixed to land; 

3. That which is incidental or appurtenant to 
land ; . 

4. That which is immovable by law.” 


That code also further defines what is deemed under 
this section to be “affixed to land,” in the following lan- 
guage: 

“S. 660. Fixtures. A thing is deemed to be 
affixed to land when tt 1s attached to tt by roots, - 
as in the case of trees, vines or shrubs; or wbed- 
ded in it, as in the case of walls; or permanently 
resting upon tt, as in the case of buildings; are per- 
manently attached to what ts thus permanent as 
by means of cement, plaster, nails, bolts, or 
screws.” 


Most of the items of schedule “E” of the account, 
surely come within this definition of a “fixture,” or 
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what is deemed under the statute just cited to be “af- 
fixed to land.” 


The three different derricks are “imbedded in the 
land” or certainly “permanently attached” to what is 
thus imbedded. 


The two camp houses and the pump house are at 
least partially “imbedded in the land,” or, in any event, 
are “permanently resting upon the land,’ within the in- 
tent and purpose of the statute. 

Likewise the five tanks, which are connected up by 
various pipes, are “permanently resting upon the land.” 

The item of “four wells” with their casing, is the 
most aggravated instance of the absurdity of defend- 
ant’s claim that all the items of schedule “E” are “per- 
sonal property.” Hornada testified that the “well” is 
simply “the hole in the ground.” Certainly, therefore, 
the “‘well” is not movable. Whether or not the casing 
was “permanently attached” to this “hole in the 
ground,” within the intent and purpose of the statute, is 
best answered by Hornada’s testimony as to why de- 
fendant had not pulled the casing at wells 1 and 2. He 
testified that if he had pulled this casing the wells would 
have caved in; that if he had pulled the casing, naturally 
the wells would cave in; that to attempt to put it back 
would be a difficult job; it would mean redrilling the 
wells, to put them in working condition. Can it be 
seriously claimed that a thing which can not be removed 
without destroying or seriously injuring the property 
is “personal property” and not a “fixture”? Yet de- 
fendant claims these “holes in the ground” and the cas- 


eo 


ing therein to be “personal property,” and that it owns 
ie same, And it “estimates” the value thereof at 
$8,000, or almost one-half of the total estimated value 
of all the items of property inventoried in schedule “E.” 

And further, it is the fact that all the other items of 
this schedule “FE,” excepting the “lot of small tools,” 
possibly some loose piping and tubing, and household 
furniture are “permanently attached” in some way or 
other to some of the buildings, derricks, or other fix- 
tures on the property. For example, the engines, calf 
wheels, cables, crown pulleys, boiler, pumping plant 
and blacksmith shop. Can it be possible that they are 
not legally attached to the property, so as to be “fix- 
tures” thereon, within the intent and meaning of the 
statute. 


It seems unnecessary to discuss the several items of 
schedule “E” separately, or the cases particularly appli- 
cable to “fixtures” of like character, as the well recog- 
nized and well established rule generally applicable to 
the determination of what are and what are not “fix- 
tures” fully covers all these items. This rule was early 
stated by the California Supreme Court, and uniformly 
since then followed. See: 

Fratt v. Whittier, 58 Cal. 124, 131, 

where it was held that, 

“The true rule deduced from all the authorities, 
says the Supreme Court of Virginia, seems to be 
this, that when the machinery is permanent in its 
character and essential to the purpose for which 
the building is occupied, it must be regarded as 
realty, and passes with the building; and that what- 
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ever is essential for the purposes for which the 
building is used, will be considered as a fixture, 
although the connection between them may be 
such that it may be severed without physical or 
lasting injury to either. (Green v. Phillips, 26 
Gratt. 752; Shelton vw. Picklin32 id. 7309 


This principle of law, that the fact of the thing being 
essential for the purpose of the land, is at least one of 
the main factors in the determination of whether it is 
a “fixture,” or whether it is “affixed to the land” within 
the intent of the statute, was even earlier recognized 
Dy the cotris: See: 

Merritt v. Judd, 14 Cal. 60; 
McKiernan v. Hesse, 51 Cal. 594. 


In Merritt v. Judd the California Supreme Court 
held as follows: 

“A steam engine and boiler, fastened to a frame 
of timber, bedded in the ground of a quartz ledge 
sufficient to make it level, with a roof or shed to 
protect the machinery, and used for the purpose of 
working the ledge, are so annexed to the freehold 
as to become a fixture.” 


That case also cited several authorities to like effect 
as to other fixtures. For example: 

A cotton gin attached to the gears in a gin house 
upon a cotton plantation; 

A steam engine, with its fixtures, used to drive a 
bark mill and pounders; 

Mill chain, clogs and bars, being in their appropriate 
place. 
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ineGess v. Melbrine, 77 Cal. 190, 191, 18 Pag. 277, 
it was held 


“A pump placed in the basement of a building 
and planted down on the ground, and connected 
to pipes belonging to water works, so as to admit 
steam and water, is sufficiently affixed to the water 
works to bring it within the Califorma len law.” 


What item of schedule “E” can possibly be claimed 
to be not a “fixture,” or not “affixed to the land,” 
within the purpose and intent of this statute as thus 
interpreted by the court? Complainant submits that, 
aside from some tools, or miscellaneous and_ loose 
equipment, every item of property mentioned in that 
schedule is either “imbedded in the land,’ or “perma- 
nently resting upon the land,’ or is “permanently at- 
tached to what is thus permanent.” And, consequently, 
that all these items of property are “fixtures” and not 
“personal property”; and that they were not subject to 
sale as personalty. 

While this is the law applicable to “fixtures” in gen- 
eral, there is also a statute specifically applicable to 
“fixtures’ on mining properties, which unquestionably 
1s controlling in the swt at bar, as it concededly involves 
only mining lands. 


This is found also in the California Code of Civil 
Procedure, which provides as follows: 


“S. 661. Fixtures Attached to Mines. Sluice 
boxes, flumes, hose, pipes, railway tracks, cars, 
blacksmith shops, mills, and all other machinery or 
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tools used in working or developing a mine, are to 
be deemed affixed to the mine.” 


The property involved in this suit 1s concededly nun- 
img property, producing crude petroleum. 

The question whether the items of property men- 
tioned in schedule “E” of the account are “fixtures” 
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and, therefore, “real property,” or are “personal prop- 
erty,’ must be determined by the provisions of this 
section of the California Civil Code, and section 660 
on the subject of “fixtures” in general. 

By this section 661 the general statute is extended as 
to mining properties so as to include “machinery and 


tools.” 


The extent to which the provisions of this section 

have been applied is shown ‘in 
Malone v. Big Flat Gravel Co., 76 Cal. 578, 18 
Ace 772, 

where the California Supreme Court sustained a lien 
for work in the blacksmith shop on the property, in 
sharpening picks and drills, making pipe, and other 
like necessary work, on the ground that those tools and 
machinery are “deemed affixed to the mine.” 

Complainant, therefore, further submits that none of 
the property mentioned in schedule “E” was subject to 
sale, or could be sold as “personal property.” And that 
defendant did not become the owner thereof at the exe- 
cution sale of February 17, 1917, as claimed in the 
account. 
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The property inventoried in schedule “E” of the 
account should also be considered from another and an 
entirely different standpoint. 

Let it be summed for the purposes of this argument, 
that appellant did actually purchase it at the execution 
gale of February, 17, 1917. 

After this assumed purchase, appellant made no 
effort to remove its property, but left it on the real 
property, where and as it had been. And when appel- 
lant unlawfully took possession of the realty on March 
3, 1917, it proceeded to use what it is thus assumed to 
have purchased, in the operation of that realty. Since 
then many repairs have been made on that property, 
and all the payments therefor are set forth in the 
account, and appellant seeks credit for the same. 

If appellant were such owner, appellees submit that 
no credit can be given for the cost of repairs thereto. 
Appellant used its property not at the request or with 
the consent of complainant, or of his assignor, but 
solely of its own free will, and in the attempted accom- 
plishment of its own unlawful purposes. On no theory 
of law or equity would complainant be chargeable with 
the cost of repairing or replacing any of such property 
as may have been injured, worn out or destroyed. 

The fire of October, 1917, completely destroyed con- 
siderable of this property, and also seriously damaged 
and impaired more. Much of this was rebuilt and re- 
placed by appellant, and the various items of cost in so 
doing are set up in the account, as claimed credits. So 
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that appellant asks credit not only for the cost of re- 
building and replacing destroyed property, which it 
claims to own, but also compensation for the use of 
such property as was thus rebuilt and replaced. 


Under no conditions could appellant be entitled to 
reimbursement for its voluntary replacing of complain- 
ant’s property. On what possible theory of law, equity 
or justice, then, can appellant found a claim of reim- 
bursement for the cost of restoring its own destroyed 
property? 

If appellant were the owner of the property inven- 
toried in schedule “FE,” then that fact would be an 
additional ground for disallowing all payments for 
repairs thereto; and for the rebuilding or replacing of 
such as was destroyed by the fire. 


EIGHTH POINT. 


The Intervention of the Trustee Was Properly 
Permitted. 


The intervention of “William H. Cochran as trus- 
tee for Pacific Crude Oil Company,” was permitted 
under the provisions of Equity Rule 37, which, in part, 
is as follows: 

“Any one claiming an interest in the litigation 
may at any time be permitted to assert his right 
by intervention, but the intervention shall be in 
subordination to, and in recognition of, the pro- 
priety of the main proceeding.” 
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The intervention was primarily brought about by 
appellant’s own argument and contention that “If the 
said report of the special master should be confirmed 
as filed, defendant (appellant) might be left subject 
to another suit or action by the said trustee, for the 
very same moneys, rents and profits.” (Record, p. 
476.) 

On this contention being made, the honorable trial 
court itself suggested that the trustee should come in 
as a party to this suit. See Record, p. 361. And this 
intervention was accordingly had. 

Appellant’s arguments against the propriety of the 
allowance of this intervention will be briefly consid- 
ered. 
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The Intervention Was Not Too Late. 


In a vain effort to support its contention that this 
intervention “came too late,” appellant cites certain 
provisions of the California Code of Civil Procedure, 
and certain decisions thereon. And argues that as by 
the California Code intervention must be had “before 
the trial,’ the intervention in this suit was “too late.” 

It is, indeed, unfortunate that appellant has not yet 
discovered where this suit is pending. That it is not 
in the courts of California, but in the federal courts. 
And that the practice and procedure in these latter 
courts is regulated entirely by their own rules. 

In as much as the rules of practice in equity—which 
govern the practice in this suit—distinctly provide that 
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intervention may be permitted “at any time,” it is im- 
possible to even speculate on any grounds in support 
of appellant’s contention. 


B. 


The Petition to Intervene Did Not Require Any An- 
swer. But, in Any Event, Appellant Was Given 
Ample Opportumty to Answer the Same. 


Appellant concedes that it was given one day within 
which to answer the petition for leave to intervene; 
but argues that the honorable trial judge was guilty 
of “an abuse of discretion” in making such a limited 
allowance of time. 

At the time this petition to intervene came on for 
hearing the court reporter was not present in court. 
Consequently, there is no full report of what then 
transpired. Appellees, however, endeavored to cover 
the proceedings at that time by the stipulation with 
appellant’s solicitors, which appears at pages 650 to 
657 of the Record. On this subject this stipulation is 
as follows (Record, p. 653): 


“It being further stipulated and agreed that at the 
hearing on the said ‘petition to intervene,’ on November 
30, 1920, the said solicitor for defendants objected to 
the granting of the said petition without their being 
allowed to file their answer thereto; that the court then 
and there held that no answer to the said petition, was 
necessary or required unless the said petition alleged 
new matter or things other than what was then already 
of record in the suit; that defendant’s solicitor then 
specified certain portions or allegations of the said peti- 
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tion which were claimed to be such new matter, and 
the court thereupon, of its own motion, ordered such 
designated portions and allegations to be stricken out 
of and from the said petition, as more particularly ap- 
pears in the minutes of the court on that day; and that 
the court then and there also granted said defendants 
until 10 o’clock A. M. of December Ist, 1920, within 
which to file answer to the said petition, if they saw fit 
and desired so to do;” 


The court minutes specified in this stipulation will 
be found at page 493 of the Record. They show what 
particular portions of the petition to intervene were 
objected to by appellant, as new matter, and, accord- 
ingly, were ordered stricken out. 

Unless it be such stricken out portions, this petition 
presented no matters which had not been already pre- 
sented in the suit and then already adjudicated upon. 

So that this petition, presenting as it did but a resume 
of the facts and proceedings in this suit, presented noth- 
ing which was not already of record herein. It assur- 
edly presented no new issues. 

Said petition, therefore, did not need nor reqiure any 
answer. Nor could any answer or defense be made to 
the there alleged facts than had been already made 
thereto. 

In any event, the honorable trial judge properly ex- 
ercised his discretion in fixing the time within which 
appellant should answer, “If they saw fit and desired 
so to do.” No answer was filed. 
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The Presence of the Trustee Was Necessary and 
Proper to a Complete Deternunation of the Cause. 


It is a generally well recognized doctrine that 


“When a court of equity has once obtained juris- 
diction, it will do complete justice by deciding the 
whole case. Equity will not permit litigation by 
peacemeal, but will determine the whole contro- 
versy, so as to prevent future litigation.” 


Watson v. Sutro, 86 Cal. 500. 


In the trial court appellant urged the danger of fur- 
ther litigation against itself, in as much as the trustee 
was not a party to this suit and would not be bound by 
any decree herein. And then when the court makes the 
trustee a party to the suit, and in order to meet this 
objection, appellant says that the trustee should not 
have been permitted to come in. What appellant really 
is thinking is that it is sorry it got him in, for it cuts off 
at least one of appellant’s resources for further litiga- 
tion. Appellant reminds one of what in olden days 
was termed “a common scold.” 

Appellant argues that the trustee “had no interest in 
the subject matter of this action,” and, therefore, it was 
error to permit him to intervene. 

Appellees will rest their answer to this claim on the 
“interests” which are clearly and unquestionably shown 
by the petition to intervene (Record, p. 473), and to 
which this Honorable Court’s attention is respectfully 
requested. 
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However, the portion of Equity Rule 37 which appel- 
lant has selected and quoted as the basis of its argument 
is an unfortunate selection, in as much as it applies 
strictly to the original parties to a suit. And has posi- 
tively nothing to do with intervenors. 


The portion of the rule which provides for interven- 
tion says: 


“Any person may at any time be made a party 
if his presence 1s necessary or proper to a com- 
plete determination of the cause.” 


In the trial court appellant most forcibly urged that 
the presence of this trustee was necessary to a com- 
plete determination of this cause. 

Does appellant take back the claim that it then 
urged? . 

Appellees respectfully submit that, to avoid further 
litigation, the presence of this trustee was necessary 
or at least proper in this suit. And that he was prop- 
erly permitted to intervene. 


NINTH POINT. 


The Master’s Report Adopted and Applied the 
Proper Rules of Law, to Appellant’s Account- 
ing. And Said Report Was Properly Con- 
firmed. 


The special master’s report on appellant’s account- 
ing of the rents and profits which it has collected and 
received, is entitled to great commendation. It ex- 
hibits great care and thoroughness in preparation. 
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With his report, the master also filed a “Memoran- 
dum Opinion.” (Record, p. 399.) That opinion is a 
quite full presentation of the facts and the law in- 
volved on this accounting; and such facts and law are 
also most ably discussed and applied therein. It is 
deserving of the fullest and most earnest consid- 
eration. 

That opinion so fully presents the rules and prin- 
ciples of law and equity on which the master founded 
and made his report, that but little, if anything, is left 
to be said by appellees on the subject. 

There are, however, certain points in the proceed- 
ings before the master, to which appellees would fur- 
inet meker. 

Complainant attacked defendant’s account on two 
separate and different theories. First, that as Big 
Sespe Oil Company was a wilful trespasser on the 
property, it was not entitled to any allowances or 
credits for other than the taxes which it had paid 
on the property, which latter credit is provided for by 
section 7/02 of the California Code of Civil Procedure. 
The other theory was that, in any event, numerous 
items of the filed account were not properly allow- 
able to defendant, even were it found that defendant’s 
trespass on the property was not wilful. 

The master adopted this first or general theory, and 
reported accordingly. His report also, however, segre- 
gates, classifies and reports on all the items of the 
filed account, although no allowance is made there- 
for, excepting, of course, for the taxes on the realty. 


a) 
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That the master himself found appellant to be a 
trespasser—and that such finding was made independ- 
ent of any provision of the interlocutory decree—is 
clearly evidenced by the master’s “Memorandum Opin- 
ion,” which says (Record, p. 407): 

“The special master is unable to discover in the 
record of the proceedings in this case, either in the 
District Court or upon the hearings before him, any 
evidence to justify the entry upon, or the use and opera- 
tion of these oil lands by the Big Sespe Oil Company; 
nor upon the hearings before the special master, does 
there appear to have been made at any time any serious 
assertion that such entry, use and operation were sus- 
tained by any legal right. Further, the interlocutory 
decree, in paragraph ‘Eighth’ thereof, declares: ‘The 
said purchaser, Big Sespe Oil Company, was not en- 
titled to such possession or occupation of the said real 
property.’ Jt seems, therefore, that the defendant’s 
possession, occupation and operation of the property 
was illegal, and that the defendant was a trespasser 
thereon.” 


Defendant did not, either in the trial court, or in 
the proceedings before the master, offer any possible 
reason, excuse or attempted justification for its tres- 
pass. How, therefore, can the finding and conclusion 
that this trespass was wilful, be at all questionable. 

Appellant now urges that no “force, threats or in- 
timidation whatever was used by appellant in taking 
possession.” The point of this is beyond understand- 
ing. Anyhow, appellant did not have to use any of 
these methods in its trespass. For was not Hornada 
—one of appellant’s officers, directors and stockholders 
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—in charge of this property for Cochran, on March 
3, 19172? And all Hornada did was to discharge his 
employer, Cochran; immediately enter into the employ 
of his own company, this appellant; and as Hornada, 
himself, testifies, he immediately took possession of the 
property for Big Sespe Oil Company. 

Appellant further urges that, until the commence- 
ment of this action, “No objection or interference with 
said possession or occupation was made” by any of 
the parties in interest. 

It is true that no formal legal proceedings were in- 
stituted to oust appellant from possession. 

But it 1s not true that Cochran acquiesced in or 
approved of such possession by appellant. The testi- 
mony unquestionably establishes that in the unduly 
prolonged and futile negotiations with appellant, and 
in his futile efforts to procure from appellant a state- 
ment of what appellant claimed should be paid to it, 
Cochran was objecting to appellant’s possession of 
the property, and was trying to get appellant out of 
such possession without resorting to legal proceedings, 
and becoming subject to the usual delay and expense 
thereof, such as has finally been forced on him by 
appellant’s misconduct. 

Appellant also urges the hardship of the enforcement 
of the doctrine or rule applied in this suit. As a 
learned judge once well said, appellant “can but reflect 
on its own rashness.” Appellant could and should have 
observed the well established law. And all its rights 
in the premises would then have been fully and legally 
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protected and satisfied. But appellant saw fit, in its 
lust to acquire this property without any considera- 
tion, not only to ignore the law, but to forcibly and 
knowingly violate ‘it, by seizing and entering upon 
these lands, without even a suggestion of right or 
authority, and then operating them as it saw fit, and 
always as it deemed would best accomplish its ends. 

It is with poor grace that such a plea comes from 
appellant, after its concededly unlawful acts which 
required the application and enforcement of the rule 
appellant now inveighs against. 

However, if this rule is compared with the other 
rules of law as to allowances and credits in analogous 
accountings, it will be readily seen that this rule is not 
so harsh as, at first glance, it might seem to be. For 
even under such other rules, but few of appellant’s 
claimed disbursements would be allowable as credits 
on this accounting. 


Summarizing these various rules and allowances and 
credits, it will be seen that there is no conflict what- 
soever between them, as they are based on entirely 
different conditions, and on different principles of law. 


1. If the trespass be wilful, then the trespasser is 
not entitled to allowance for either repairs, improve- 
ments or even cost of operation and production. 


2. If the trespass be wiuntentional, by proven hon- 
est mistake, the trespasser will be allowed only his 
actual expenses in procuring the production. 
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3. If one be lawfully in possession of the real prop- 
erty, in any other capacity than as a tenant, and in 
the absence of any specific agreement with the owner 
of the property, to the contrary; he will be allowed 
credit for only such repairs as were necessary for the 
preservation of the estate, and for no improvements 
whatsoever. 


Appellees also submit that where any improvements 
are made on the property, by the trespasser—whether 
the trespass be wilful or unintentional—such improve- 
ments become the property of the owner of the land, 
without any liability to account therefor. Moreover, 
under none of these rules, can there be any claim 
for the cost thereof. 

The cases cited in the master’s “Memorandum Opin- 
ion” are sufficient authority for this first rule. 


As authority for the second of these rules, appellees 
would cite: 
St. Clair v. Cash Gold Mining & Milling Co., 
47 Pac. 466; 
Durand Min. Co. v. Percy Consol. Min. Co., 
93 Fed. 166; 
E. E. Bolles Woodenware Co. v. U. S., 106 
WU S432 e 27 Ed. 230: 


The third rule is fully likewise stated in 27 Cyc. 
1265. And numerous cases are there cited as author- 
ities for the same. 
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In support of appellees’ contention that the cost of 
“improvements” are not allowable, see: 
Mahoney v. Bostwick, 96 Cal. 53, 30 Pac. 1020. 


The summary result of these authorities is: 


1. That under no conditions would appellant be 
entitled to credits for “wmprovements’ on the property. 

2. That even if lawfully in possession of the prop- 
erty—as it concededly was not—appellant would not 
be entitled to credit for “repairs,” unless the same were 
“necessary for the preservation of the estate”: 

3. That even though appellant’s trespass had been 
proven to be excusable, appellant would be allowed 
only its actual and necessary expenses in producing the 
oil from this property; and 

4. That if appellant’s trespass was wilful—as has 
been properly found because there was no proven ex- 
cuse or justification therefor—appellant is not entitled 
to any allowances or credits whatsoever, excepting 
for the paid taxes. 


Some of the Salient Established Matters in This 
Suit. 


A 


Appellant has not presented a single meritorious 
defense to this cause of action. Nor any defense to 
the merits of the cause which is not purely and simply 
a technical question of pleading, of practice, or of 


evidence. 
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Appellant had no right to the possession or occupa- 
tion of this property. Yet appellant knowingly and 
wilfully took such possession, and assumed such oc- 
cupation. Appellant, consequently, was a trespasser. 


C. 


Appellant offered no testimony whatsoever to show 
that such possession and occupation was unintentional 
or through any mistaken notion of its rights. Con- 
sequently, the finding that appellant was a wilful tres- 
passer was duly and properly made. 
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Appellant deliberately and wilfully attempted to in- 
crease the amount of the required redemption money, 
so as to make such redemption prohibitive, or, at least, 
financially undesirable. 

This is shown not only by appellant’s conduct and 
management and operation of the property, but also 
by numerous items of its account, which appellant 
sought to have allowed as credits against this redemp- 
tion money. To discuss all such items, would be to 
unduly tax the patience of this Honorable Court. Some 
few will, however, be referred to, so that the true 
character of the account, and appellant’s purposes may 
be appreciated as the master has found them to be. 


Officers’ Salaries. Schedule “D” of the account pre- 
sents certain payments to Clampitt, Mills and Hor- 
nada,—appellant’s corporate officers — approximating 
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$1900, which are asserted to be for “Back Salary” 
which was voted to themselves, some months subse- 
quent to the time that the services were asserted to 
have been performed. 
The law as to such claimed allowances is well settled. 
It is a well settled rule that, under no conditions, 
would appellant be entitled to compensation for its 
services in the care and management of this property. 
See: 
Benham v. Rowe, 2 Cal. 387, 56 Am. Dec. 342; 
Mocs sy Odell, 41 Cal, 335, 74 Pac) ooo: 
Wadleigh v. Phelps, 149 Cal. 627, 87 Pac. 93. 


Moreover, the master has found (Record, p. 438) 
that through these so-called “Salary” payments, ap- 
pellant deliberately attempted to foist the amounts of 
such payments on the redemption money, while, as 
clearly shown by the evidence, there were really and, 
im tact, “Dividends.” 

It is most significant that appellant took no excep- 
tion to this finding of the master. Nor has appellant 
assigned any error thereto. 

It is also significant that appellant took no excep- 
tion to the master’s disallowance of the payments of 
so-called “Back Salary” to Mills and Hornada. Nor 
did appellant assign any error to such disallowance. 

Appellant’s exception and assigned error are limited 
to the payments to Clampitt; and even those are based 
on the theory of quantum meruit, and not on the reso- 
lution of appellant’s directors, under which such pay- 
ments were at first asserted to have been authorized. 
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Miscellaneous Payments. Under the heading of 
“Miscellaneous Taxes,’ appellant sought allowance for 
taxes on its “own business and affairs, in no way con- 
nected with the subject matter of this suit.” (Master’s 
Report, Record, p. 427.) Under the heading of “Bond 
Premiums,” appellant sought allowance for premiums 
on a bond which it was obliged to give because of its 
unlawful possession of this property. (Master’s Re- 
port, Record, p. 428.) Unquestionably the most au- 
‘ dacious claim for reimbursement comes under the head- 
ing’ of “Interest on Bank Loans.” (Recordjp. 4259) 
The testimony shows that these loans were procured 
to pay the fees of appellant’s attorneys in the prosecu- 
tion of the very litigation involved in this suit; and 
also to pay the costs of the sheriff on this execution 
sale of March 3, 1917. Such audacity could be sur- 
passed only by appellant’s asking allowance for the 
cost of the sheriff's deed which has been adjudged 
void, 


Improvements on the Property. The evidence un- 
questionably establishes that all the conceded “Jmprove- 
ments” and practically all so-called “repairs,” outside 
of just the usual and ordinary ones, were made since 
the commencement of this suit. In other words, the 
purpose was, as said in some judicial decision, “To 
improve the owner out of his redemption,” by wrong- 
fully increasing the burden thereof. 

Without discussing further items of appellant’s ac- 
count, appellees respectfully submit that the evidence 
clearly establishes appellant’s wilful attempt to wrong- 
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fully increase the amount of credits and allowances, 
and thus also increase the amount of the required re- 
demption money. 

Not satisfied with this wilful attempt to wrongfully 
increase the credits and allowances on the redemption 
money, appellant also actually did wilfully decrease the 
income from the property. 


Decrease of Income From the Property. The evi- 
dence shows that immediately after the commencement 
of this suit on July 2, 1919, the average monthly in- 
come from the sale of the oil produced from this prop- 
erty, fell off or was reduced, and that, too, in the face 
of the fact that the selling price of this oil was several 
times increased. (See summary of oil runs, “Com- 
plainant’s Exhibit No. 8,” Record, p. 620.) A com- 
parison of the number of runs made in each month 
since June, 1919, with the number made in the pre- 
ceding months and subsequent to March, 1917, shows 
a most striking variation and decrease. And a like 
comparison of the average monthly production shows 
a decrease of over one-third in the production after 
June, 1919. And it is clear from Hornada’s testimony 
that this reduced production cannot be attributed to 
any trouble with either of the then producing wells, 
numbers 3 and 4. If any explanation is required of 
this falling off in production, and the consequent loss 
of income from the property, it is given in the master’s 
finding that such reduction in income was entirely due 
to appellant’s wilful failure to pump the wells on the 
property, as they could and should have been pumped. 
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(Record, p. 453.) Complainant made a point of this 
fact, before the master, and claimed that appellant 
should be charged on this accounting, not only with 
the moneys actually received from the sale of the pro- 
duced oil, but also with what the property would have 
earned if it had been operated as “‘a provident owner 
could and would have done.” (See Murdock v. Clarke, 
90 Cal. 427, 438, 27 Pac. 278.) While the master 
found that appellant had not operated the property as 
it could and should have done, he found that com- 
plainant’s claim for these further charges was too 
remote; and, on that ground only, disallowed the same. 
(Record, p. 452.) The master’s reasons for this find- 
ing is fully set forth in his memorandum opinion 
(Record, p. 410.) Appellees have bowed to the mas- 
ter’s finding and conclusion. And yet, appellant has 
the effrontery to ask, “How can it be said that com- 
plainant or the judgment debtor was in any wise in- 
jured by the possession of appellant?” There are 
none so blind as those who will not see. 


TENTH POINT. 


The Profits Collected by Appellant, Over and Above 
the Amount of the Required Redemption 
Money, Were Properly Ordered to Be Paid 
Into Court. 


It appears that the moneys collected and received 
by appellant from the sale of the oil produced from 
this property, not only satisfied and paid all that ap- 
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pellant was entitled to receive on this redemption, but 
also were in excess thereof. And by the final decree 
herein, appellant was required to pay such surplus 
moneys into court, “Pending this court’s further order 
as to the final disposition thereof.” (Record, p. 501.) 
The Honorable Trial Judge’s expressions of opinion 
on this subject are found at page 361 of the Record. 

As appellant had been fully paid all of its redemption 
money, can it be seriously questioned but that appel- 
lant should pay these surplus moneys into court for 
further and final disposition? Appellant certainly had 
no claim or right to them. 


In the court below, complainant argued that by 
virtue of the assignment of the right of redemption, 
he was entitled to receive these surplus moneys. And 
he based his contention on the case of 

Gordon v. Lewis, 10 Fed. Cas. No. 5613, 2 
Summ. 143. 


In that case, the bilk did not assert any title to 
such surplus rents and profits. And the question was 
whether they followed the equity of ee In 
its opinion, the court says: 

“That they do attach to such ownership de jure, 
in the view of a court of equity.” 


In submitting this question, appellees would say that 
they do not contend that it is really before this Hon- 
orable Court, unless in its wisdom, and to avoid further 
litigation, this Honorable Court deems it best to con- 
sider and pass on the same. 
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ELEVENTH POINT. 


Appellees respectfully submit that the final decree 
herein should be affirmed as entered. 


TWELFTH POINT. 


Complainant’s Objections to the Filing of the State- 
ment of the Evidence. Also Complainant’s 
Objections to the Extensions of Time for Filing 
the Record on this Appeal. 


Complainant filed in the court below certain specific 
objections to the lodgement and to the filing of the 
“Statement of the Evidence” on this appeal. (See 
Record, p. 302. ) 

Complainant also filed further objections to the 
eranting of a certain order extending the time within 
which to file the record on this appeal. (See Record, 
p. 650.) 

This Honorable Court’s consideration of all these 
objections is respectfully requested. 


The filing of the “Statement of the Evidence.’ Com- 
plainant’s- objections to the lodgement, approval and 
filing of this statement are set forth in detail in the 
filed “objections.” The substance thereof is that this 
statement was neither lodged, approved or filed during 
and before the expiration of the term in which this 
appeal was allowed; and that the order purporting to 
continue such matters until the next term, “was made 
without due or any lawful authority whatsoever there- 
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for. 
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In support of these objections, appellees contend as 
follows: 1. That the statement must be filed during 
the term in which the appeal is allowed; 2. That the 
Honorable District Judge was without lawful authority 
to extend that term; and 3. That, while in terms this 
order purported to “‘continue the matter * * * to the 
next term,” it really and in fact either operated as a 
continuance of the term, or permitted the doing of an 
act after the expiration of the time contemplated there- 
for by the statutes. 


That the ending of a term also terminates all then 
pending unfinished matters, is evidenced by, the saving 
provision in section 8 of the Judicial Code. That sec- 
tion provides, in fact, as follows: 


“When the trial or hearing of any cause * * * 
in a district court has been commenced and is m 
progress before a jury or the court, it shall not be 
stayed or discontinued by the arrival of the time 
fixed by law for another session of said court; but 
the court may proceed therein and bring it to a 
conclusion in the same manner and with the same 
effect as if another stated term of the court had 
not intervened.”’ 


If pending and unfinished matters could be continued 
beyond term, or could the term itself be extended, there 
certainly would have been no necessity for this express 
statutory provision. The very limited scope of even 
this provision is also worthy of consideration on this 
general question. 

Appellees are familiar with the “per curiam state- 
ment” of the Circuit Court of Appeals for the Sixth 
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Circuit on this general question, and which is reported 
in 222 Federal, at page 884. 

The fact that what is there said by the Honorable 
Appellate Court is no more than a “statement” of that 
court’s conclusions, and, even giving to that statement 
the most respectful consideration, it certainly is not an 
adjudication on the question here submitted. There- 
fore, the questions presented by complainant’s objec- 
tions are respectfully. submitted for this Honorable 
Court’s consideration and determination. 


Orders Extending Time for Filing Record. Appel- 
lant procured from the Honorable District Judge cer- 
tain ex parte orders extending appellant’s time for fil- 
ing the record on this appeal. Complainant’s above 
mentioned filed “‘objections” set forth in detail the 
grounds of the questions which they consider raised by 
the making of these orders as was done. 

The Honorable District Judge undoubtedly was given 
full power and authority to make these orders by rule 
16 of this Honorable Court. 

The questions raised by appellees in connection with 
these orders are, may such orders be made ex parte? 
And if so, must not notice thereof be given to the other 
party? 

This rule 16 is silent as to any notice of an applica- 
tion for an order such as the one in question. The 
only requirement of the rule being that the order shall 
be “filed with the clerk of this court.” 

But in any event, this rule unquestionably is subject 
to the General Equity Rules of Practice as adopted by 
the Supreme Court. 

By equity rule 1, it is provided that any district 
judge, “upon reasonable notice to the parties,” may 
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make orders “whenever the same are not grantable of 
course.” | 

Equity rule 5 describes what motions are “‘grantable 
of course by clerk.” Orders such as those now under 
consideration are not included with the provisions of 
this rule. 

Appellees, therefore, respectfully submit that these 
orders of extension were not properly granted as no 
notice of the application therefor was given to the 
appellees. 

Equity rule 4 further provides that “When an order 
is made without prior notice to, and in the absence of, 
a party, the clerk, unless otherwise directed by the 
court or judge, shall forthwith send a copy thereof, by 
mail, to such party or his solicitor and a note of such 
mailing shall be made in the equity docket, which shall 
be taken as sufficient proof of due notice of the 
order.” 

Particular consideration should also be given to the 
first sentence of this rule 4, which provides that the 
mere noting of an order in the docket shall not be 
deemed notice to the parties or their solicitors. This is 
an absolute reversal of the old equity rule 4, which pro- 
vided that the entry in the order book was sufficient 
notice to a party. 

In this cause appellees had neither any notice of the 
application for these orders, nor did they ever receive 
any notice of the making thereof. 

There are three practical aspects of the questions 
presented by complainant’s “objections,” to which at- 
tention is particularly directed. 


‘ 


1. That if the other party was given notice of the 
application for an order extending time, in very many 
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instances he could present facts to the judge which 
would show that there was no “good cause” for the 
granting of the order. 


2. Even if the order were granted ex parte, but a 
party has notice of the entry thereof, within a reason- 
able time, he could move to vacate the same, if it was 
advisable or necessary so to do. 


3. If a party has neither notice of an application 
for the order, nor any notice of the entry thereof, coun- 
sel is either bound to inquire from the clerk of this 
Honorable Court—usually at some distant point—if 
such an order has been made and filed, or wrongfully 
to assume that there had been a default in the prosecu- 
tion of the appeal. In the latter case, he unquestion- 
ably would be put to considerable unnecessary trouble 
and possible expense. 


All these questions are submitted to this Honorable 
Court in the hope that even if this court should hold 
that the questions are not relevant to the merits of this 
appeal, the court will at least definitely prescribe the 
proper practice to be pursued, and thereby save the 
future uncertainty, not only of the Honorable Judges 
themselves, but also of the counsel for litigants in 
general. 


All of which is respectfully submitted. 


THEODORE MArTIN, 


Solicitor for Appellees. 
Wm. H. CocHrRANn, 


Of Counsel. 


